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INTERHANDEL: THE COURT’S JUDGMENT OF MARCH 21, 
1959, ON THE PRELIMINARY OBJECTIONS OF 
THE UNITED STATES 


By HeErsert W. Briaas 


Editor-in-Chief 


In its Judgment of March 21, 1959, on the Preliminary Objections of the 
United States,’ the International Court of Justice held, by a vote of 9 to 6, 
that the Swiss application of October 2, 1957, requesting the Court to 
decide that the United States was under an obligation to restore the vested 
American assets of Interhandel or to submit the dispute to arbitration or 
conciliation, was inadmissible because Interhandel had not yet exhausted 
local remedies available in the United States courts. 

Interest in the case is not confined to this part of the decision, but extends 
to the important findings of the Court on several jurisdictional questions, 
including the invocation by the United States of the notorious Connally 
reservation of 

(6) Disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as de- 
termined by the United States of America.’ 

The decision of the Court that the Swiss claims were inadmissible for 
non-exhaustion of local remedies presumes that the Court had sufficient 
jurisdiction to reach the issue of admissibility and the Court therefore dealt 
with the various jurisdictional issues first. Although the serious threat 
posed to the Court’s jurisdiction by the invocation of the peremptory do- 
mestie jurisdiction reservation might have warranted dealing with it 
before coming to other objections to jurisdiction—a course urged in 
some of the separate and dissenting opinions—the Court first considered 
objections ratione temporis. 


First PRELIMINARY OBJECTION 


In its application and in its final principal submissions to the Court, the 
Swiss Government asked the Court to adjudge and declare 


that the Government of the United States of America is under an 
obligation to restore the assets of the Société internationale pour partici- 
pations industrielles et commerciales S.A. (Interhandel). 


1 Switzerland v. United States, [1959] I.C.J. Rep. 6. See p. 671 below. 

2 T.I.A.S., No. 1598; 1957-1958 I.C.J. Yearbook 212. Italics added. See also Herbert 
W. Briggs: ‘‘The United States and the International Court of Justice: A Re-Examina- 
tion,’’? 53 A.J.I.L. 301, 306 ff. (1959) ; ‘‘ Reservations to the Acceptance of Compulsory 
Jurisdiction of the International Court of Justice,’’? 93 Hague Academy Recueil des 
Cours 223, 328 ff. (1958, in press) ; ‘‘ Towards the Rule of Law? United States Refusal 
to Submit to Arbitration or Conciliation the Interhandel Case,’’ 51 A.J.I.L. 517 (1957). 
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In its final submissions of November 3, 1958, the Swiss Government re- 
quested, alternatively, ‘‘that in case the Court should not consider that 
proof of the non-enemy character of the property’ of Interhandel had been 
furnished, the Court should designate an expert to examine and give an 
expert opinion on the relevant documents, including those at the disposal 
of American courts and the Sturzenegger Bank records seized by the Swiss 
Government, ‘‘for the purpose of enabling the Court to determine the enemy 
or non-enemy character of the Interhandel assets in the General Aniline 
and Film Corporation’’ which had been vested as enemy property by the 
United States.® 

In its final alternative submissions, the Swiss Government requested, 


in part: 


should the Court uphold one or the other of the preliminary objections 
of the United States of America, to declare its competence in any case 
to decide whether the United States of America is under an obligation 
to submit the dispute regarding the validity of the Swiss Government’s 
claim either to the arbitral procedure provided for in Article VI of 
the Washington Accord of 1946,* or to the Arbitral Tribunal provided 
for in the 1931 Treaty of Arbitration and Conciliation,’ or to the 
Conciliation Commission provided for in the same Treaty, and to fix 
the subsequent procedure.® 


In the face of these submissions, the United States maintained the pre- 
liminary objections deposited with the Court on June 16, 1958, and em- 
phasized that they ‘‘are directed against all of the Alternative as well as 
the Principal Submissions made on behalf of the Government of Switzer- 
land.’’* By its First Preliminary Objection the United States asked the 
Court to judge and decide 


that there is no jurisdiction in the Court to hear or determine the 
matters raised by the Swiss Application and Memorial, for the reason 
that the dispute arose before August 26th, 1946, the date on which the 
acceptance of the Court’s compulsory jurisdiction by this country 
became effective.® 


Noting that the declaration by which the United States accepted the 
compulsory jurisdiction of the Court had entered into force August 26, 
1946, and was, by its terms, limited to disputes ‘‘hereafter arising,’’ and 
that the United States was contending that the dispute arose in 1945,° the 
Court briefly summarized ‘‘the facts and circumstances as submitted by 


8 [1959] I.C.J. Rep. 9, 12. 

4 Not yet published by the United States in T.I.A.S. For English text, see 14 Dept. 
of State Bulletin 1121-1124 (1946), and Exhibit 28, Appendix, Interhandel Case, Pre- 
liminary Objections of the Government of the United States of America, deposited with 
the Court, June 16, 1958. For French text, see Affaire de 1’ Interhandel, Annexes au 
Mémoire du Gouvernement de la Conféderation Suisse, Annexe 12 (March, 1958). 

5U. 8. Treaty Series, No. 844, Treaty between the United States of America and 
Switzerland, signed Feb. 16, 1931. 6 [1959] I.C.J. Rep. 13. 

71.C.J., Interhandel Case, Oral Proceedings (Nov. 5 to 17, 1958), I.C.J. Distr. 
58/185, p. 149 (Statement of Mr. Loftus Becker, U. S. Agent, Nov. 14, 1958). 

8 [1959] I.C.J. Rep. 10. 9 Ibid. 20. 
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the Parties which constitute the origin of the present dispute.’’*° It found 
that divergent opinions as to the German or Swiss (7.c., enemy or neutral) 
character of Interhandel and as to the blocking and liquidation of Inter- 
handel’s assets in Switzerland had been the subject of exchanges of views 
between the Swiss authorities and Allied and American authorities in 1945 
and 1946. However, it was not the Swiss assets of Interhandel, nor even 
‘‘the question of the Swiss or German character of Interhandel’’ in relation 
to those assets, which had been submitted to the Court for decision. The 
‘‘subject of the present dispute’’ the Court found in the application and 
principal final submission of the Swiss Government, which sought the resti- 
tution of Interhandel’s American assets vested by the United States Gov- 
ernment. The Court could not see in the Allied-Swiss discussions over the 
enemy or neutral status of Interhandel or the liquidation of German prop- 
erty in Switzerland ‘‘a dispute between Governments which had already 
arisen with regard to the restitution of the assets claimed by Interhandel in 
the United States; the facts and situations which have led to a dispute 
must not be confused with the dispute itself.’’ 

Switzerland first formulated her claim against the United States for the 
restitution of Interhandel’s American assets in her note of May 4, 1948, 
after the decision of the Swiss Authority of Review of January 5, 1948, 
clearing Interhandel of the charge of German control had, in the opinion 
of the Swiss Government, acquired the authority of res judicata. By its 
note of July 26, 1948, the United States, in a reply described by itself as its 
‘final and considered view,’’ had rejected the Swiss request. The Court 
saw here divergent views of the two governments on ‘‘a clearly-defined legal 
question, namely, the restitution of Interhandel’s assets in the United 
States’’ and found that dispute, i.e., ‘‘the dispute now submitted to the 
Court,’’ to have first arisen on July 26, 1948, the date on which the United 
States first rejected the Swiss claim, and, consequently, a date subsequent 
to August 26, 1946." 

As for the Swiss alternative submission, the Court found that 

the alternative claim, in spite of its close connection with the principal 
claim, is nevertheless a separate and distinct claim relating not to the 
substance of the dispute, but to the procedure for its settlement. 

The point here in dispute is the obligation of the Government of the 
United States to submit to arbitration or to conciliation an obligation 
the existence of which is asserted by Switzerland and denied by the 
United States. This part of the dispute can only have arisen subse- 
quently to that relating to the restitution of Interhandel’s assets in the 
United States, since the procedure proposed by Switzerland and re- 
jected by the United States was conceived as a means of settling the 
first dispute. In fact, the Swiss Government put forward this proposal 
for the first time in its Note of August 9th, 1956, and the Government 
of the United States rejected it by its Note of January 11th, 1957.% 

The Court therefore rejected, by 10 votes to 5, the First Preliminary Ob- 
jection of the United States. Dissenting on this point were Judges Hack- 
10 Ibid. 16-19. 11 Ibid. 21-22. 

12 Tbid. 22. 
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worth,’® Cérdova,'* Wellington Koo,’* Sir Perey Spender and Zafrulla 
Khan (who agreed with Judge Hackworth’s separate opinion), although all 
of them concurred in the Court’s Judgment rejecting the Swiss application 
on the ground of non-exhaustion of local remedies by Interhandel. 

The findings of these judges that the dispute arose before August 26, 
1946, rest on their unwillingness to restrict their formulation of the dispute 
to the questions which the parties, particularly Switzerland, the applicant, 
actually requested the Court to decide. Switzerland had no interest in a 
decision by the Court merely finding that Interhandel was Swiss and not 
under German control or that its assets in Switzerland were not under 
German control. The Swiss Compensation Office and the Swiss Authority 
of Review had already made such findings, but the United States had in- 
formed the Swiss Government in the Memorandum accompanying its note 
of January 11, 1957, that it would not accept such findings or the Swiss 
assumption ‘‘that, Interhandel being Swiss, its American assets are 
Swiss.’’ 

Despite the contention of the United States that ‘‘the one basie issue in 
this case is, and always has been, whether or not Interhandel was genuinely 
Swiss and owned the vested stock, or whether it was merely a cloak for I. G 
Farben,’’** examination of the written and oral pleadings reveals that 
neither party submitted this question to the Court for decision. The 
United States was challenging the jurisdiction of the Court to decide any 
issue connected with the case except that it lacked jurisdiction, and th: 
Swiss Government formulated its claim with precision as a request for a 
judgment that the United States was obligated under international law— 
on various grounds—to restore Interhandel’s American assets, or to submit 
the dispute to arbitration or conciliation. 

Judge Hackworth, however, regarded it as ‘‘unrealistic and somewhat 
artificial’’ to base conclusions on the distinction between the blocking of 
Interhandel’s Swiss assets and the vesting of her American assets. H: 
stated, in part: 


The controversy cannot be separated in two geographical sectors, nor 
is it divisible by elements of time. The same bone of contention—the 
enemy or non-enemy status of Interhandel and the bona fides of its 
pretensions—stands out in both phases of the dual controversy. 
Measured by any yardstick there appears to be no escape from 

conclusion that there was a definite dispute between the Parties, 4 
dispute not alone as to the assets of Interhandel in Switzerland but 4 
dispute as to the status of Interhandel itself and the bona fides of its 

13 Ibid. 33-40. 14 Ibid. 41-44. 

15 Ibid. 48-53. 16 Ibid. 59-73. 

17 See 36 Dept. of State Bulletin 350-358 (1957). 

18 Interhandel Case, Oral Proceedings (cited note 7 above), p. 6 (Statement of Mr 
3ecker, Nov. 5, 1958). With this may be contrasted Mr. Becker’s admission when ): 
was denying that the Interhandel case came within the terms of the Washington Acc rd 
of 1946. ‘‘Interhandel’s Swiss assets on the one hand, and the claimed American assets 
of Interhandel on the other hand, are entirely separate issues,’’ he said; the vesting 0 
the GAF shares ‘‘ was a wartime measure of the United States Government, not a pos! 
Ibid., p. 130 (Nov. 14, 1958). 
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pretensions vis-d-vis I. G. Farben. It was in the wake of this dispute 
that Switzerland later made claim to assets in the United States said 
by Switzerland to be neutral property.’® 
The answer given by the Court to this argument was that the earlier 
dispute was not the one submitted to the Court for its decision: it was the 
later claim made by Switzerland to Interhandel’s American assets which 
had been submitted to it and this dispute had arisen at a date subsequent 
to the entry into force of the United States declaration accepting com- 
pulsory jurisdiction. 
Judge Wellington Koo also thought it 


clear that the real subject of the dispute before the Court is the ques- 
tion of the enemy or neutral character of Interhandel and not the 
restitution of its GAF assets, which is only the object of the Swiss 
claim; and that it arose before August 26th, 1946.7° 
Judge Sir Percy Spender went even farther afield. He believed that the 
United States reservation limiting its acceptance to ‘‘all legal disputes 
hereafter arising’’ should receive ‘‘a broad construction’’ so as not to exceed 
the intention of the United States. A ‘‘dispute’’ within the meaning of the 
United States reservation ‘‘need not be spelt out or defined with legal 
exactitude or particularity.’’ If a dispute existed before the exclusion 
date, 


it matters not in what form it may subsequently be presented to the 
Court or what the legal issues directly connected with and relevant 


to the dispute may be or become, or what the nature of the relief 
claimed, that dispute is not within the competence of the Court.” 


However, he could not find that the Swiss Government had anywhere de- 
fined the dispute. The precisely formulated Swiss submissions he regarded 
merely as ‘‘two different claims for relief’’ which refer to ‘‘one’’ dispute, 
‘‘whatever it was.’’*? Disregarding the actual ‘‘submissions’’ of the 
parties, Sir Percy found that the ‘‘essential nature’’ of the dispute was 
whether Interhandel was ‘‘Swiss’’ or ‘‘German’’ owned or controlled and 
“it is that dispute, however described, which is presently before the 
Court.’’ 28 

Judge Spender’s approach raises a serious problem. To what extent can 
the Court disregard the precisely formulated question submitted to it for 
decision and feel free to decide some other question? Rosenne summarizes 
the Court’s jurisprudence on the point as follows: 


The Rules of the Court lay down that the memorial and counter- 
memorial (Article 42), as well as preliminary objections (Article 62), 
shall contain the ‘‘submissions,’’ and that the judgment shall also 
contain the ‘‘submissions of the parties’’ (Article 74). . . . The degree 
of solemnity which attaches to submissions emphasizes their legal im- 
portance as constituting the precise elements upon which the decision 
is required. The submissions are, indeed, the ultimate concretization 

19 [1959] I.C.J. Rep. 33, 34, 38. 20 Jbid. 53. 
21 Ibid. 59-60. 22 Ibid. 61-62. 
23 Ibid. 64. 
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of the difference, and upon their formulation depends the efficacy of 
the adjudication to resolve the difference between the parties. 
Although the decision of the Court is given on the submissions, the 
Permanent Court established a difference between cases introduced by 
special agreement and those introduced by application. When the case 
is introduced by special agreement, it is rather to the terms of that 
agreement than to the submissions of the parties that the Court must 
have recourse in establishing the precise point which it has to decide. 
Where the case is introduced by application, the successive stages of 
the judicial proceedings will always be based upon those submissions 
which are contained in the last statement upon which the opposite 
party was able to base its case. 
The Court, he adds, can construe the submissions, but ‘‘it cannot substitute 
itself for the parties and formulate new submissions on the basis of argu- 


ments and facts advanced.’’ 24 


SECOND PRELIMINARY OBJECTION 


By its Second Preliminary Objection the United States asked the Court 

to judge and decide 
that there is no jurisdiction in the Court to hear or determine the 
matters raised by the Swiss Application and Memorial, for the reason 
that the dispute arose before July 28th, 1948, the date on which the 
acceptance of the Court’s compulsory jurisdiction by this country be- 
came binding on this country as regards Switzerland. 

The manner in which the United States argued this objection suggests 
a lack of understanding of the operation of the condition of reciprocity 
stipulated in Article 36(2) of the Court’s Statute.2® The United States 
declaration accepting the compulsory jurisdiction of the Court entered into 
foree August 26, 1946, and was limited to disputes ‘‘hereafter arising.’’ 
The Swiss declaration, effective July 28, 1948, contained no such reservation 
ratione temporis. The United States contended that the condition of 
reciprocity required the Court to base its jurisdiction on the more limited 
of two declarations, in this case the United States declaration which was 
‘*more limited in scope because of its prohibition of retroactivity.’’*° How- 
ever, the exclusion date in the United States reservation was August 26, 
1946; and, in order to obtain the benefit of the date of entry into force of 
the Swiss declaration, July 28, 1948, the United States advanced two argu- 
ments, both of which were based upon erroneous assumptions. 

The first argument was that since Switzerland, if respondent, could have 
invoked the United States reservation ratione temporis to exclude disputes 
arising after ** August 26, 1946, but before July 28, 1948, the United States, 

24 Shabtai Rosenne, The International Court of Justice 410 ff. (1957). Citations 
here omitted. 

25 See Briggs, 93 Hague Academy Recueil des Cours 237-268 (1958). 

26 Interhandel Case, Preliminary Objections of the Government of the United States of 
America, deposited with the Court, June 16, 1958, pp. 9-14, at p. 12. 

27 This argument is doubly wrong. A dispute arising after August 26, 1946, but be- 
fore July 28, 1948, would not be excluded from the Court’s jurisdiction by either declara- 
tion. The Court correctly stated that it was disputes arising before August 26, 1946, 
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by a sort of double or reverse reciprocity, should have the right to exclude 


such disputes, even though the Swiss declaration contained no reservation 
ratione temporis. The only basis on which this alleged right to invoke a 
non-existent reservation makes sense is the erroneous assumption that the 
date of entry into force of a declaration operates as an automatic exclusion 
of prior disputes even in the absence of a reservation ratione temporis, or, as 
the United States argued the point, that no ‘‘retroactive’’ effect could be 
given to the Swiss declaration. There is no judicial support for such a 
contention; and in the Mavrommatis Case the Permanent Court of Inter- 
national Justice observed : 


The Court is of opinion that, in cases of doubt, jurisdiction based on an 
international agreement embraces all disputes referred to it after its 
establishment.*® 

The second argument of the United States was that when the Interhandel 
dispute arose (i.¢., before July 28, 1948), no agreement or consensual bond 
accepting the compulsory jurisdiction of the Court existed between Switzer- 
land and the United States because the Swiss acceptance of compulsory 
jurisdiction had not yet entered into force; and that the subsequent estab- 
lishment of such a consensual bond upon the entry into foree of the later 
of a pair of declarations could not be given a retroactive effect. 

The assumptions underlying this argument appear to be: (1) that the 
critical date for establishing whether there exist two declarations which 
coincide in conferring jurisdiction on the Court is the date the dispute arose 
rather than the date on which an application is filed seizing the Court of 
the dispute; (2) that reciprocity applies to the date of entry into force of 
the declarations of the parties before the Court; and (3), once again, that 
the date of entry into force of a declaration operates as an exclusion of 
prior disputes even in the absence of an express reservation ratione temporis. 

In rejecting the Second Preliminary Objection of the United States 
by a unanimous vote, the Court confined its observations to the operation of 
reciprocity.*’ Following, without citation, its previous decisions that 
reciprocity applies not only to declarations but to the reservations limiting 
their effect, the Court said, in part: 


which Switzerland, if a respondent, would have been able to exclude by invoking, on the 
basis of reciprocity, the United States reservation ratione temporis. [1959] I.C.J. 
Rep. 23. 28 P.C.I.J., Series A, No. 2, p. 35 (1924). 

29 Judge Kojevnikov, although voting with the majority, stated that he was unable to 
concur with the reasoning of the Court in rejecting the Second Preliminary Objection. 
In his opinion, it should have been rejected on the factual circumstance that the dispute 
arose only after July 28, 1948, rather than ‘‘on the question of reciprocity, which is of 
very great importance.’’ [1959] I.C.J. Rep. 31. The Court itself rejected the Second 
Preliminary Objection in relation to the alternative submission of Switzerland on the 
factual ground that the dispute concerning the obligation of the United States to agree 
to arbitration or conciliation did not arise until 1957 (ibid. 23), but since it had found 
that the dispute as to restitution of the assets arose on July 26, 1948—two days prior 
to the date of entry into force of the Swiss declaration—it had to deal with the so-called 
reciprocity contention of the United States. 
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Reciprocity enables the State which has made the wider acceptance of 
the jurisdiction of the Court to rely upon the reservations to the ac- 
ceptance laid down by the other Party. There the effect of reciprocity 
ends. It cannot justify a State, in this instance, the United States, in 
relying upon a restriction which the other Party, Switzerland, has not 
included in its own Declaration.*° 
The Court passes over in silence the other American arguments, perhaps 
because in the Right of Passage over Indian Territory Case the Court had 
clearly held that, although the consensual bond between two states accepting 
compulsory jurisdiction arises on the date of deposit of the later of two 
declarations, the critical date for establishing whether two declarations 
coincide in conferring jurisdiction on the Court is ‘‘when a case is sub- 
mitted to the Court,’’ for ‘‘it is always possible to ascertain what are, at 
that moment, the reciprocal obligations of the Parties in accordance with 
their respective Declarations.’’** In finding that the Swiss declaration 
contained no limitation ratione temporis, and by rejecting the United States 
contention that, because of reciprocity, ‘‘the same prohibition against retro- 
activity [7.e., ‘‘hereafter arising’’] must, therefore, be read into the Declara- 
tion of Switzerland,’’**? the Court sweeps away the Second United States 
Objection, the contentions advanced in support of it and the assumptions 
underlying those contentions which, if accepted by the Court, would 
seriously have crippled the operation of the system of compulsory jurisdic- 
tion provided for by Article 36 of the Statute. 


FourtTH PRELIMINARY OBJECTION 


By its Fourth Preliminary Objection, the United States asked the Court 
to judge and decide 


(a) that there is no jurisdiction in this Court to hear or determine any 
issues raised by the Swiss Application or Memorial concerning the sale 
or disposition of the vested shares of General Aniline and Film Corpora- 
tion (including the passing of good and clear title to any person or 
entity), for the reason that such sale or disposition has been determined 
by the United States of America, pursuant to paragraph (b) of the 
Conditions attached to this country’s acceptance of this Court’s juris- 
diction, to be a matter essentially within the domestic jurisdiction of 
this country; and 


(b) that there is no jurisdiction in this Court to hear or determine any 
issues raised by the Swiss Application or Memorial concerning the 
seizure and retention of the vested shares of General Aniline and Film 
Corporation, for the reason that such seizure and retention are, accord- 
ing to international law, matters within the domestic jurisdiction of 
the United States. 


Since the Fourth Objection, said the Court, relates to jurisdiction, it 
must be considered before the Third Objection, which is an objection to 
admissibility. The Fourth Objection ‘‘really consists of two objections 


80 Ibid. 23. 81 [1957] L.C.J. Rep. 146, 143. 
32 Interhandel, Oral Proceedings (cited note 7 above), p. 19 (Statement of Mr. 
Becker, Nov. 5, 1958). 
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which are of different character and of unequal scope.’’** The Court 
dealt first with part (0). 


Matters of Domestic Jurisdiction according to International Law 


By part (b) of this Objection, the United States asked the Court to take 
jurisdiction ** to decide that it lacked jurisdiction on the merits concerning 
the seizure and retention—as distinguished from the sale or disposition— 
of the vested G.A.F. shares on the ground that such seizure and retention 
‘fare, according to international law, matters within the domestic jurisdic- 
tion of the United States.’’ In support of this contention the United States 
argued that its unilateral determination in time of war that alien property 
in a domestic corporation is enemy property, and its consequent seizure and 
detention as such, are matters falling, by international law, within its 
domestic jurisdiction and not reviewable under any treaty obligations to 
submit disputes to arbitration or conciliation, nor by the Court.** 

The Swiss Government, however, challenged the seizure and retention 
by the United States of the G.A.F. shares on the basis both of customary 
international law and of Article IV (1) of the Allied-Swiss Washington 
Accord of May 25, 1946, by which ‘‘The Government of the United States 
will unblock Swiss assets in the United States.’’ 

Following and citing the Tunis-Morocco Nationality Decrees Advisory 
Opinion,** the Court confined itself to considering whether the examination 
of the grounds invoked by the Swiss Government was ‘‘excluded from the 
jurisdiction of the Court for the reason alleged by the United States’’ or 
whether they ‘‘are such as to justify the provisional conclusion that they 
may be of relevance in this case and, if so, whether questions relating to the 
validity and interpretation of those grounds are questions of international 
law.’’ The Court found that the Swiss Government asserted the relevance 
of Article IV of the Washington Accord and the United States contended 
that Article IV ‘‘is of no relevance whatever in the present dispute’’; and 
that the two parties were in disagreement on the meaning of its terms 
The Court observed : 


‘‘unblock’’ and ‘‘Swiss assets.’’ 
The interpretation of these terms is a question of international law 
which affects the merits of the dispute. At the present stage of the 
proceedings it is sufficient for the Court to note that Article IV of the 
Washington Accord may be of relevance for the solution of the present 
dispute and that its interpretation relates to international law. 

33 [1959] I.C.J. Rep. 23-24. 

s4¢¢, . . the United States respectfully submits that the Court, in the exercise of its 
powers under Article 36, par. 6, of the Statute, should deny its jurisdiction A oes 
Interhandel Case, Preliminary Objections of the United States (cited note 26 above), 
p. 20. 

35 Ibid., pp. 20-25. Cf. Mr. Loftus Becker’s argument ‘‘that when the United States 
decides that property in the United States (here, registered shares in a domestic corpora- 
tion doing business in the United States) is enemy property as it did when it vested the 
G.A.F. shares . . . there is no international recourse in the absence of a claim of denial 
of justice, which has never been made in this case.’’ Interhandel, Oral Proceedings 
(cited note 7 above), p. 137 (Nov. 14, 1958). 
36 P.C.I.J., Series B, No. 4, pp. 7 ff. (1923). 
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Noting that the United States, in support of its argument that ‘‘accord- 
ing to international law the seizure and retention of enemy property in time 
of war are matters within the domestic jurisdiction of the United States and 
are not subject to any international supervision,’’ had cited only authorities 
and judicial decisions referring to ‘‘enemy’’ property, the Court said: 
but the whole question is whether the assets of Interhandel are enemy 
or neutral property. There having been a formal challenge based on 
principles of international law by a neutral State which has adopted 
the cause of its national, it is not open to the United States to say that 
their decision is final and not open to challenge; despite the American 
character of the Company, the shares of which are held by Interhandel, 
this is a matter which must be decided in the light of the principles 
and rules of international law governing the relations between belliger- 
ents and neutrals in time of war. 
As for the Swiss alternative submission that the United States was under 
an obligation to submit the dispute to arbitration or conciliation, the Court 
found that the ‘‘interpretation and application of these provisions relating 
to arbitration and conciliation’’ contained in Article VI of the Washington 
Accord and Article I of the Treaty of Arbitration and Conciliation between 
Switzerland and the United States, dated February 16, 1931, ‘‘involve 
questions of international law.’’ ** 

The Court therefore rejected, by a vote of 14 to 1, part (b) of the Fourth 
Preliminary Objection to its jurisdiction. Judge Kojevnikov thought part 
(6) should have been joined to the merits, if the Court had not upheld 
the Third Objection. 

In arguing part (b) of the Fourth Objection, the United States did not 
use either ‘‘essentially’’ (the word found in the United States declaration) 
or ‘‘exclusively’’ to qualify the term ‘‘domestic jurisdiction.’’ Judge 
Lauterpacht expressed the opinion that part (b) of the Fourth Objection 
was not based on any reservation found in the United States declaration 
which, he thought, contained only the peremptory domestic jurisdiction 
reservation. He believed that the ‘‘Court, in examining and rejecting that 
objection on its merits, has held, by implication, that a reservation of that 
kind is inherent in every Declaration.’’** It may, however, be preferable 
to conclude that the exclusion of disputes with regard to matters of domestic 
jurisdiction is implicit in the Statute of the Court and may be raised, even 
in the absence of a reservation to that effect, both as a jurisdictional plea 
and as a defense on the merits.*® 

In the light of the arguments advanced by the United States both prior 
to the submission of the case to the Court * and before the Court, the 
Court’s opinion on part (b) of the Fourth Objection will give satisfaction 
to all those who support the rule of law in international affairs. The con- 
tention that an international dispute as to the applicability of treaty pro- 
visions and rules of customary international law is nevertheless within the 
st [1959] I.C.J. Rep. 24-25. s8[bid. 121-122. 


39 Cf. Briggs in 53 A.J.I.L. 303-306 (1959). 
40 See U. S. Memorandum of Jan. 11, 1957, 36 Dept. of State Bulletin 350-358 (1957), 


and Briggs, ‘‘ Towards the Rule of Law?’’ 51 A.J.I.L. 517-529 (1957). 
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domestic jurisdiction of one of the parties was rejected by the Court, on the 
basis of international law, as a bar to its jurisdiction. 


The Peremptory Domestic Jurisdiction Reservation 


In part (a) of its Fourth Preliminary Objection,*! the United States 
invoked its peremptory domestic jurisdiction reservation and stated, in 
part: 


that it has been determined by the United States of America that the 
sale or disposition of the vested stock in General Aniline and Film 
Corporation is a matter essentially within its domestic jurisdiction. 
This determination is not subject to review or approval by any tribunal. 
Accordingly, the question of the sale or disposition of the shares 
of General Aniline and Film is not justiciable, and the United States 
respectfully declines to submit the matter of such disposition or sale 
to the jurisdiction of the Court. Such declination encompasses all 
issues raised in the Swiss Application and Memorial (including issues 
raised by the Swiss-United States Treaty of 1931 and the Washington 
Accord of 1946), insofar as the determination of the issues would affect 
the sale or disposition of the shares. 
However, the determination . . . is made only as regards the sale or 
disposition of the assets.** 


Noting the limited scope of the invocation by the United States of its 
peremptory domestic jurisdiction reservation, the Court observed : 


During the oral arguments, the Agent for the United States con- 
tinued to maintain that the scope of part (a) of the Fourth Objection 
was limited to the sale and disposition of the shares. At the same time, 
while insisting that local remedies were once more available to Inter- 
handel and that, pending the final decision of the Courts of the United 
States, the disputed shares could not be sold, he declared on several 
occasions that part (a) of the Fourth Objection has lost practical sig- 
nificance, that ‘‘it has become somewhat academic,’’ and that it is 
‘‘somewhat moot.”’ 

Although the Agent for the United States maintained the Objection 
throughout the oral arguments, it appears to the Court that, thus pre- 
sented, part (a) of the Fourth Objection only applies to the claim of 
the Swiss Government regarding the restitution of the assets of Inter- 
handel which have been vested in the United States. Having regard to 
the decision of the Court set out below in respect of the Third Pre- 
liminary Objection of the United States, it appears to the Court that 
part (a) of the Fourth Preliminary Objection is without object at the 
present stage of the proceedings.** 

For these reasons the Court therefore, by 10 votes to 5, ‘‘finds that it is 
not necessary to adjudicate on part (a) of the Fourth Preliminary Objec- 
tion.”’ 

Confronted with the peremptory challenge to its jurisdiction by the 
United States, the Court noted that the way in which the United States 
invoked and argued the objection restricted it to the Swiss claim for 
‘‘restitution’’ of Interhandel’s vested assets. In other words, the Court 
41 See above, p. 554. 

42 Interhandel Case, U. S. Preliminary Objections (cited note 26 above), pp. 19-20. 
43 [1959] I.C.J. Rep. 26. 
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is here implying that the peremptory domestic jurisdiction reservation was 
not being invoked by the United States with regard to the Swiss alternative 
submission that the United States is under an obligation to submit the 
dispute as to the restoration of the assets to arbitration or conciliation. 
Accepting the United States position that it was relying primarily on the 
local remedies objection and that the peremptory domestic jurisdiction ob- 
jection ‘‘has lost practical significance,’’ even though still formally main- 
tained, the Court assumed jurisdiction to consider the admissibility of the 
Swiss claim. 

In effect, if not by words, the Court found the peremptory domestic 
jurisdiction reservation, as invoked, restricted and maintained by the 
United States, no bar to its jurisdiction. By so doing, the Court avoided 
making any pronouncement on the validity of the reservation, or of the 
declaration containing it, and limited its opinion to an implicit finding that 
the actual determination made thereunder, as ‘‘thus presented,’’ did not 
limit the jurisdiction of the Court to proceed at least to the issue of the 
admissibility of the Swiss claim. 

Of the five judges dissenting from the finding of the Court that it was 
not necessary to adjudicate an Objection 4(a), Sir Perey Spender thought 
there was ‘‘more than a little practical wisdom to recommend this as a 
course to follow,’’ but he did not see how the Court could justify deciding 
upon all other objections and ‘‘leave unanswered questions which strike at 
the very roots of the Court’s jurisdiction.’’** The ‘‘practical wisdom”’ to 
which he adverted may be a reference to the fact that if the Court had held, 
as he wished it to do, that the entire United States declaration was invalid 
as an acceptance of the Court’s compulsory jurisdiction, because of the 
invalidity of the peremptory domestic jurisdiction reservation, the Court 
would, in effect, have been questioning the validity of acceptances of its 
compulsory jurisdiction by France, Mexico, Liberia, Union of South Africa, 
Pakistan, The Sudan,** and, possibly, the United Kingdom.*® 

Judge Lauterpacht, in a 28-page dissenting opinion—of which he said 


his 33-page separate opinion in the Norwegian Loans Case must be regarded 


as forming part—questioned whether the Court should ‘‘for reasons outside 
the realm of legal considerations, postpone a decision on the subject.’’ Nor 
was the Court relieved of its duty because the United States described its 
objection as ‘‘moot.’’ He thought a government ‘‘cannot formally main- 
tain an objection and at the same time invite the Court to treat it as being 
If the Court did not reject it, it could subsequently 


of no importance.’’ 

44 Ibid. 54. 

45 For their peremptory domestic jurisdiction reservations, see 1957-1958 I.C.J. Year 
book 199 ff. 

4¢ The legal effect of reservation 1 (vi) of the United Kingdom Declaration of Nov. 
26, 1958 (see 53 A.J.I.L. 323 (1959)) modifying reservation (v) of its Declaration of 
April 18, 1957, which excluded from aeceptance of compulsory jurisdiction disputes ‘‘ré 
lating to any question which, in the opinion of the Government of the United Kingdom, 
affects the national security of the United Kingdom or of any of its dependent ter 
ritories’’ is not entirely clear. Cf. E. Lauterpacht, 8 Int. and Comp. Law Quarterly 
199-201 (1959). 
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be raised when convenient, for example, if the case proceeded after an 
exhaustion of local remedies.*’ 

Judges Lauterpacht ** and Spender *° agreed that the peremptory United 
States domestic jurisdiction reservation ‘‘as determined by the United 
States’’ was invalid because incompatible with the jurisdiction of the Court 
under Article 36 (6) of its Statute to decide disputes as to its jurisdiction, 
and because the discretionary nature of the reservation was incompatible 
with the assumption of a legal obligation accepting compulsory jurisdiction. 
Since they regarded the reservation as an essential condition of the declara- 
tion, and not separable, the invalidity of the reservation entailed, they 
thought, the nullity of the declaration: the United States had not accepted 
the compulsory jurisdiction of the Court. Judges Lauterpacht and Spender 
were alone in expressing this opinion. 

President Klaestad®® (with whom the Swiss Judge ad hoc Carry 
agreed *') and Judge Armand-Ugon ** favored the rejection of Objection 
4(a) on the ground that the peremptory domestic jurisdiction reservation 
was incompatible with Article 36 (6) of the Court’s Statute, but they be- 
lieved that this invalidity did not affect the validity of the United States 
acceptance of compulsory jurisdiction. Judge Armand-Ugon regarded the 
United States declaration as consisting of two parts, clearly separable: 
‘‘acceptance of the Court’s jurisdiction and reservations to that ac- 
ceptance.’’ Judge Klaestad, in view of the Senate debates on the Connally 
Amendment and the subsequent behavior of the United States in resorting 
to the Court on various occasions, was ‘‘satisfied that it was the true 
intention of the competent authorities of the United States to issue a real 
and effective Declaration accepting the compulsory jurisdiction of the 
Court, though—it is true—with far-reaching exceptions,’’ one of which it 
‘‘becomes impossible for the Court to act upon,’’ 7.e., ‘‘as determined by 
the United States.’’ °° 

Judge Lauterpacht’s observation that ‘‘the Court has decided, at least 
provisionally, to proceed on the basis that the Declaration of Acceptance 
of the United States is a valid legal instrument cognizable by the Court’’ ** 
suggests the thought that, in the light of the divergent views held and ex- 
pressed on this point, the Court may well have believed that the course of 
judicial statesmanship lay in treating the determination of domestic juris- 
diction actually made by the United States under its reservation as no bar 
to the Court’s jurisdiction, while leaving it to the United States to worry 
whether the Connally reservation is not more dangerous to United States 
interests than protective thereof.® 

47 [1959] I.C.J. Rep. 98-100. 48 Ibid. 

49 Ibid. 54-59. 50 Ibid. 

51 Ibid. 32. 52 Ibid. 90-94. 

53 Ibid. 76-77. 54 Ibid. 119. 

55 Cf. C. Wilfred Jenks, The Common Law of Mankind 155 (1958): ‘‘It is not widely 
realised that the United States is the only power which can at the present time invoke the 
protection of compulsory arbitration in respect of claims by its nationals against a wide 


range of other countries. It is entitled to do so by clauses of a continuing character 
specifically applying to such cases which were included in the Economie Co-operation 
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TuirD PRELIMINARY OBJECTION 


The Third Preliminary Objection of the United States asked the Court 


to decide 


that there is no jurisdiction in this Court to hear or determine the 
matters raised by the Swiss Application and Memorial, for the reason 
that Interhandel, whose case Switzerland is espousing, has not ex- 
hausted the local remedies available to it in the United States courts. 


The Court observed that, although framed as an objection to jurisdiction, 
the Third Objection ‘‘must be regarded as directed against the admissibility 
of the Application of the Swiss Government,”’ since it ‘‘ would become devoid 


of object if the requirement of the prior exhaustion of local remedies were 
fulfilled.’’ 

In point of fact the Court found that when the Swiss Government filed 
its application of October 2, 1957, before the Court, its national, Inter- 
handel, had an application, made August 6, 1957, for grant of a writ of 
certiorari pending before the United States Supreme Court. Although the 
United States had on several occasions expressed the opinion to Switzerland 
that Interhandel had exhausted available local remedies, the Court held the 
opinion to be unfounded in fact. Since then the Supreme Court had re- 
versed the judgment of the Court of Appeals dismissing Interhandel’s suit, 
the case was still pending in the United States courts, and the ‘‘Court must 
have regard to the situation thus created.’’ 

The Court then set forth the purpose of the local remedies rule as follows: 


The rule that local remedies must be exhausted before international 
proceedings may be instituted is a well-established rule of customary 
international law; the rule has been generally observed in cases in 
which a State has adopted the cause of its national whose rights are 
claimed to have been disregarded in another State in violation of inter- 
national law. Before resort may be had to an international court in 
such a situation, it has been considered necessary that the State where 
the violation occurred should have an opportunity to redress it by its 
own means, within the framework of its own domestic legal system. 
A fortiori the rule must be observed when domestic proceedings are 
pending, as in the case of Interhandel, and when the two actions, that 
of the Swiss company in the United States courts and that of the Swiss 
Government in this Court, in its principal Submission, are designed to 
obtain the same result: the restitution of the assets of Interhandel 
vested in the United States.** 


Agreements concluded in connection with the Marshall plan and other measures of inter 
national economic and financial assistance. The protection secured by the United States 
in this manner is limited by the reservations to the United States acceptance of the 
Optional Clause including the reservation of matters of domestic jurisdiction as de- 
termined by the United States; these reservations are applicable to these agreements in 
virtue of clauses contained therein and can presumably be invoked by either party thereto 
in its own favour.’’ For examples, see 1948-1949 I.C.J. Yearbook 152 ff. 

56 No judge expressed a contrary view, although Judge Kojevnikov thought the 
Third Objection should also have been upheld as an objection to jurisdiction. [1959) 
1.C.J. Rep. 31. 57 Ibid. 27. 
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Noting that the Swiss Government did not challenge the rule but ‘‘con- 
tends that the present case is one in which an exception to this rule is 
authorized by the rule itself,’’ the Court examined and rejected Swiss con- 
tentions that the United States courts are not competent to apply interna- 
tional law in their decisions when necessary. The Court then rejected a 
Swiss contention that the claim escaped the requirement of prior exhaustion 
of local remedies, because what Switzerland was complaining of was the re- 
fusal of the United States to implement the decision of the Swiss Authority 
of Review of January 5, 1948, clearing Interhandel of the charge of being 
German-controlled, and this failure to implement a decision, which the Swiss 
regarded as a decision of an international tribunal, was a direct violation 
of international law, injuring Switzerland’s own rights, and not merely a 
case in which Switzerland was espousing the claim of her national. The 


Court noted ‘*‘that to implement a decision is to apply its operative part,’’ 
and the operative part of the decision of the Swiss Authority of Review 


merely unblocked Interhandel’s assets in Switzerland, whereas the Swiss 
claim before the Court related to Interhandel’s assets in the United States, 
in which Switzerland was adopting the cause of its national, and ‘‘ This is 
one of the very cases which give rise to the application of the rule of the ex- 
haustion of local remedies.’’ 

The Court then found that the Third Preliminary Objection of the 
United States also applied to the alternative submission of Switzerland 
that the United States is under an obligation to submit the dispute to 


arbitration or conciliation, and observed: 


The Court considers that one interest, and one alone, that of Inter- 
handel, which has led the latter to institute and to resume proceedings 
before the United States courts, has induced the Swiss Government to 
institute international proceedings. This interest is the basis for the 
present claim and should determine the scope of the action brought 
before the Court by the Swiss Government in its alternative form as 
well as in its principal form. On the other hand [French: D’autreé 
part], the grounds on which the rule of the exhaustion of local remedies 
is based are the same, whether in the case of an international court, 
arbitral tribunal, or conciliation commission. In these circumstances, 
the Court considers that any distinction so far as the rule of the ex- 
haustion of local remedies is concerned between the various claims or 
between the various tribunals is unfounded.*® 

The Court, by 9 votes to 6, therefore ‘‘upholds the Third Preliminary 
Objection and holds that the Application of the Government of the Swiss 
Confederation is inadmissible.’ 

The six dissenting judges were not in complete agreement. President 
Klaestad, Judges Armand-Ugon, Lauterpacht, Spiropoulos, and Carry ad 
hoc, dissented on the ground that the local remedies objection should have 
been joined to the merits in relation to the principal Swiss submission. 
President Klaestad pointed out that Interhandel’s claim in the American 
courts was based on the United States Trading with the Enemy Act, while 


lbid. 29. 
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the claim of the Swiss Government against the United States was based on 
a treaty, the Washington Accord, and on the effect of the decision of the 
Swiss Authority of Review of January 5, 1948, as an international award 
claimed to have the force of res judicata between Switzerland and the 
United States. These questions, he thought, went to the merits, ‘‘to their 
very roots,’’ and made it impossible to decide, prior to a full hearing on the 
merits, whether effective local remedies existed in the United States courts 
on the Swiss claim.*® 

On the holding of the Court that the local remedies rule also applied to 
the alternative Swiss submission that the United States was under an 
obligation to submit the case to arbitration or conciliation, President 
Klaestad, Judges Winiarski, Lauterpacht, and Carry ad hoc, dissented. 
Judge ad hoc Carry found the alternative Swiss claim ‘‘separate and dis- 
tinct from the principal claim, since it did not relate to the merits of the 
dispute but only to the procedure for its settlement. By this claim the 
Court was invited to pass only upon the arbitrability of the dispute, not on 
the obligation of the United States to return the assets of Interhandel.”’ 
The question of the return of the assets would be ‘‘within the exclusive 
jurisdiction of the tribunal to be seised’’ and the question of the exhaustion 
of local remedies could arise only before that tribunal and was not ap- 
plicable to the alternative Swiss claim before the International Court of 
Justice.®© 

Judge Winiarski also saw in the Swiss alternative submission a distinct 
claim in which the Swiss Government was seeking a legal remedy for alleged 
violation of her own rights under treaties ‘‘and to that kind of dispute the 
rule of the exhaustion of local remedies does not apply.’’® 

It is not easy to reconcile the Court’s statement that ‘‘the alternative 
[Swiss] claim, in spite of its close connection with the principal claim, is 
nevertheless a separate and distinct claim relating not to the substance ot 
the dispute, but to the procedure for its settlement’’ ®* with its finding that 
the local remedies rule applied to the Swiss attempt to find a more ap- 
propriate forum than the courts of one party in interest for the determina- 
tion of the relevant rights and obligations of Switzerland and the United 
States under international law. The Court reasoned that it was not obvious 
that United States courts could not appropriately consider relevant ques- 
tions of international law, and, since the Swiss Government had instituted 
international proceedings only in the interest of Interhandel, it must await 
proceedings in the local forum. This assumption that Switzerland’s only 
interest in instituting international proceedings against the United States 
lay in the claim of her national, Interhandel, against the United States 
Government, provides the touchstone for an appraisal of the cogency of this 


part of the Court’s opinion.® 
* * * * * * 


59 Ibid. 80-81. 60 Ibid. 32. 

61 Ibid, 83-84. 62 Ibid. 22. 

63 A Swiss attempt to modify the Swiss submissions so as to ask, alternatively, for 4 
mere declaratory judgment that the United States refusal to restore Interhandel’s 
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Although the ‘‘decision’’ of the Court was that the Swiss claim was in- 
admissible for non-exhaustion of local remedies by Interhandel, only Judge 
Basdevant expressed willingness to confine the adjudication to that point.®* 
The Court believed that to reach the objection to admissibility it must first 
deal with the objections to jurisdiction, and its decisions on those objections 
are therefore not obiter dicta. 

The Court’s rejection of the First Preliminary Objection, while largely 
a factual finding, has legal interest in its reiteration of the importance of 
the submissions of the parties, particularly the applicant, in identifying the 
dispute submitted for decision, as distinguished from the facts and situations 
which have led to the dispute. 

The Court’s decision on the Second Preliminary Objection provides an 
authoritative clarification of the limits of the operation of the condition of 
reciprocity contained in Article 36, paragraph 2, of the Statute. The 
surprising thing is not that the Court unanimously rejected the objection 
but that the United States should seriously have advanced a contention 
which Professor Georges Sauser-Hall, the Swiss Agent, could appropriately 
term ‘‘un véritable tour de passe-passe.’’ © 

The decisive rejection by the Court, basing its ruling on the Tunis-Mo- 
rocco Advisory Opinion, of part (b) of the Fourth Preliminary Objection is 
an important reiteration of the principle (recently challenged in the ‘‘three- 
zone’’ theory **) that, if a dispute relates to a matter governed by principles 
of international law or by treaties, it cannot, according to international 
law, fall within the domestic jurisdiction of one of the parties so as to be 
excluded from the Court’s jurisdiction. 

With regard to the determination made by the United States under its 
peremptory domestic jurisdiction reservation that the Court lacked juris- 
diction because the United States had reserved the right so to determine, 
the Court did not grasp the nettle but brushed it aside as ‘‘ without object 
at the present stage of the proceedings.’’ In words, it found it unnecessary 
‘“‘to adjudicate’’ upon it; in fact, the Court itself decided a dispute as to 
its jurisdiction in spite of the United States attempt to make that ‘‘de- 
termination’’ for the Court. 

The Pyrrhic victory of the United States in the Interhandel Case will 
have served a useful educational purpose if it leads to the withdrawal of 
the Connally Amendment reservation. 


vested assets was a violation of international law, was declared inadmissible by the Court 
‘fat the present stage of the proceedings’’ on the ground that it ‘‘does not constitute 
a mere modification; it constitutes a new claim involving the merits of the dispute’’ and 
had been tardily introduced after proceedings on the merits had been suspended in 
order to hear arguments on the U. 8. Preliminary Objections. Ibid. 19-20. 

84 Ibid. 31. 

85 Interhandel Case, Oral Proceedings (cited note 7 above), p. 68. 

66 See, for example, Henri Rolin, ‘‘Les Principes de Droit International Publie,’’ 77 
Hague Academy Recueil des Cours 377-393 (1950, II). 


THE GENEVA CONFERENCE ON THE LAW OF THE SEA 
AND THE RIGHT OF INNOCENT PASSAGE 
THROUGH THE GULF OF AQABA 


By Leo Gross 


Of the Board of Editors 


Since the United Nations Emergency Force moved in and occupied the 
heights overlooking the Straits of Tiran, the Gulf of Aqaba has been quiet. 
Ships, including Israel flag ships, move freely in and out. The right of 
passage claimed by Israel and other states was discussed in the Security 
Council in 1954, in the International Law Commission in 1956, in the Gen- 
eral Assembly in 1956-57, and again at the Geneva Conference on the Law 
of the Sea February 24-April 27, 1958, and will be analyzed here. It 
should be stated at the outset that Israel’s boundaries, including the strip at 
the northern end of the Gulf of Aqaba, are not an issue here. Nor is the 
Arab claim that a state of war continues to exist pertinent in determining 
the legal status of the Gulf and the Straits, although it obviously has some 
bearing on the availability to Israel of the right of ‘‘innocent’’ passage. 


1. The Gulf of Aqaba before the Security Council, 1954 


On January 28, 1954, Israel submitted to the Security Council two com- 
plaints: one referred to the continued interference by Egypt with ships 
trading with Israel while passing through the Suez Canal, in contravention 
of the Security Council resolution of September 1, 1951; and the other 
concerned interference by Egypt with shipping proceeding to the Israel 
port of Elath on the Gulf of Aqaba.? A draft resolution submitted by New 
Zealand proposed that ‘‘ without prejudice to the provisions of the resolution 
of 1 September 1951, the complaint . . . should in the first instance be dealt 
with by the Armistice Commission established under the General Armistice 
Agreement between Egypt and Israel.’’* In the vote on March 29, 1954, 
this draft resolution was not adopted, there being eight votes in favor 
(Brazil, Colombia, Denmark, France, New Zealand, Turkey, United King- 
dom, United States), two against (Lebanon, U.S.S.R.), and one abstention 
(China).* The debate was largely concerned with the question whether 


1 See Gross, ‘‘Passage through the Suez Canal of Israel-Bound Cargo and Israel 
Ships,’’ 51 A.J.I.L. 530-568, particularly 564-568 (1957). 

2U.N. Doe. 8/3168. Security Council, 9th Year, Official Records, Supp., January- 
March, 1954, p. 1. 

3 U.N. Does. 8/3188 and Corr. 1, March 19, 1954. Loc. cit., p. 44. 

4 Official Journal, 664th Meeting, March 29, 1954, p. 12. This was the second Soviet 
veto in the Palestinian question; the first was cast on Jan. 22, 1954, and indicated 2 
shift in the position of the Soviet Union from abstention to active support of the Arab 
states against Israel. 
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the 1951 resolution applied to Egyptian interference in the Suez Canal only 
or was of a general character. Typical of the view held by members of the 
Council which supported the New Zealand proposal was the observation of 
the representative of the United States. He quoted paragraph 5 of the 
1951 resolution : 


Considering that since the armistice regime, which has been in existence 
for nearly two and half years, is of a permanent character, neither party 
can reasonably assert that it is actively a belligerent or requires to 
exercise the right of visit, search, and seizure for any legitimate purpose 


of self-defense .. 
and said: 


In our opinion, this principle is equally applicable to the Suez Canal 
and to any waters outside the Canal... . We believe that the Mixed 
Armistice Commission, in considering this specific complaint with re- 
spect to actions in the Gulf of Aqaba, must be bound not only by the 
provisions of the General Armistice Agreement but should also act in 
the light of paragraph 5 of the resolution of 1 September 1951.® 


Egypt, in the same order of ideas, based its objections to the draft resolu- 
tion, not on the legal status of the waters involved, but on the alleged rights 
of belligerency. While admitting the right of innocent passage through 
territorial waters, the representative of Egypt said: 

The passage of contraband of war through the national and territorial 
waters of Egypt to Israel is certainly not a case of innocent passage. 
It violates the most explicit provisions of Egyptian law and strengthens 
Israel’s war effort.’ 

It is suggested that no other legal basis was open to the Egyptian repre- 
sentative, as, in reply to an inquiry by the United States Government, he 
stated that his government had explicitly and formally recognized the right 
of innocent passage through the Straits of Tiran in the following statement 
of January 28, 1950: 


This occupation (of the Islands of Tiran and Sanafir) being in no 
sense intended to interfere in any way whatever with innocent traffic 
through the stretch of sea separating these two islands from the Sinai 
Coast of Egypt, it goes without saying that this passage, the only 
practicable one, will remain free, as in the past; which is in conformity 
with international practice and with recognized principles of inter- 
national law.® 


There is no reference here to ‘‘national’’ waters. The above-quoted 
statement was explicitly included in the United States Memorandum to 


5U.N. Doe. 8/2298/Rev. 1. Official Records, 558th Meeting, Sept. 1, 1951, p. 2. 

* Official Records, 663rd Meeting, March 25, 1954, p. 2. For statements to the same 
effect by representatives of Great Britain and France, see ibid., pp. 6, 9. 

‘Ibid., 661st Meeting, March 12, 1954, p. 19. The law referred to is presumably the 
leeision of the Egyptian Council of Ministers of Nov. 28, 1953, enlarging the list of 
‘ontraband goods to include food. Cf. U.N. Doe. 8/3168, note 2 above, at p. 2. 

*Quoted by the Israel representative in the Security Council, Official Records, 659th 
Meeting, Feb. 15, 1954, p. 19. 
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Israel of February 11, 1957,° which forms an integral part of the official 
exchanges between the two governments on the basis of which Israel finally 
agreed to withdraw from Sharm el Sheikh. The representative of Israel 
argued in the Security Council on February 15, 1954, with reference to 
the Strait of Tiran, that 


Where a narrow waterway is the only junction between two parts of the 
high seas, or the only outlet to a part of the high seas, then its inter- 
national character has to be preserved, and no sovereign rights based 
upon the doctrine of territorial waters is inherent in any country from 
the viewpoint of holding up free maritime traffic.?° 


Referring to the Gulf of Aqaba, Israel’s position was stated to be as 
follows: 


Any claim by Egypt that in the Gulf of Elath (Aqaba) it is merely 
exercising the rights of sovereignty in territorial waters would of 
course be totally frivolous since it is a physical geographical fact that 
there is no way for a ship to approach any place on the northern shore 
of that narrow gulf without passing through the territorial waters of 
any or all of four countries—Egypt, Israel, Jordan and Saudi Arabia 

We should thus arrive at the absurdity that any of those four 
countries could at any time use its armed force in the straits of Aqaba 
to prevent a ship from reaching any other of the three littoral States 
It is not difficult to conceive what a maritime jungle would be created 
by such a ludicrous theory. International law and practice on such 
questions is quite clear and explicit.” 


Israel’s position appeared to rest on the view that the Straits of Tiran 
constitute an international waterway which is open to navigation in spite 
of the fact that it passes through the territorial sea of Egypt; and that free- 
dom of navigation through the Gulf is based on the theory of access to the 
port or ports of the coastal states. The position of the Arab states denying 
freedom of navigation seemed to have been based either on the existence of 
a state of war and consequential belligerent rights or on the ‘‘national”’ 
character of the water involved, without specifying sharply whether this 
character was attributed to the Straits or the Gulf. Juridically the latter 
position does not seem very persuasive, particularly in view of the Egyptian 
assurances of 1950 to the United States. It was, however, developed more 
concretely by Saudi Arabia which claimed the Gulf as a ‘‘closed sea.’’ 


2. The Gulf of Aqaba as Mare Clausum 


In a ‘‘Memorandum registering the Saudi Arabian Government’s legal 
and historical rights in the Straits of Tiran and the Gulf of Aqaba,’’* it 
was claimed that both the Straits and the Gulf constitute an Arab maré 
clausum, and not an international waterway. This is based in the first 


9 ** Aide-Memoire Handed to Israeli Ambassador Eban by Secretary of State Dulles, 
February 11, 1957,’’ U. 8. Policy in the Middle East September 1956—June 1957, Docu 
ments, p. 290 (Dept. of State Pub. 6505). 

10 Official Records, 659th Meeting, Feb. 15, 1954, p. 18. 

11 Official Records, 658th Meeting, Feb. 5, 1954, p. 16, and ibid., 659th Meeting, Feb. 
15, 1954, p. 18. 12 U.N. Doe. A/3575, April 15, 1957. 


1959 | GENEVA CONFERENCE ON LAW OF THE SEA 


place on the configuration of the area: The Gulf is 100 miles long with 
widths varying between 7 and 14 miles; the entrance does not exceed 9 miles 
and is ‘‘intercepted by the two Islands of Tiran and Sanafir’’ under Saudi 
Arabian sovereignty ; the only navigable channel lies between the Island of 
Tiran and the Egyptian shore and does not exceed half a mile or 500 
meters.1* In the second place, Saudi Arabia claimed that the Gulf ‘‘is of 
the category of historical Gulfs that fall outside the sphere of international 
law.’’ The basis for this is seen in the character of the Gulf as 
the historical route to the holy places in Mecca. Pilgrims from differ- 
ent Muslim countries have been streaming through the Gulf, year after 
year, for fourteen centuries. Ever since, the Gulf has been an ex- 
clusively Arab route under Arab sovereignty. It is due to this un- 
disputed fact that not a single international authority makes any men- 
tion whatsoever of the Gulf as an international waterway open for in- 
ternational navigation. 

The Saudi Arabian Government might have added, for completeness’ 
sake, which ‘‘international authority makes any mention whatsoever” of the 
Gulf as a historic gulf or bay.*® 

Juridically as well as historically this statement is of dubious value, as it 
would be difficult to reconcile the sovereignty of the Ottoman Empire over 
the whole area with ‘‘ Arab sovereignty’’ during fourteen centuries. How- 
ever, it is unnecessary to evaluate its significance, as juridically Saudi 
Arabia appears to derive the historical character of the Gulf from the Suez 
Canal Convention of 1888: 

. . The territorial character of the Gulf, its waters, entrance and 
straits, was affirmed by the Treaty of Constantinople of 1888 concerning 
the Suez Canal. Article 10 (par. 3) of the said Treaty specified that the 
stipulations contained in that Treaty do not apply to the Arabic States 
lying on the Red Sea and the Gulf of Aqaba. The records of the 
negotiations leading to the said Treaty clearly reveal that the Gulf of 
Aqaba and its straits were intended to be excluded from the proposed 
freedom of international navigation in the Suez Canal, thus acknowl- 
edging that the waters of the Gulf, its entrance and straits, are terri- 
torial and implying no freedom of international navigation through 
them.*® 


‘ 


‘nothing but a 


Finally, the possession of a strip of the Gulf by Israel is 
military control without sovereignty whatsoever. Israel has no sovereign 
status in the Gulf of Aqaba.’’ 17 


13 Ibid., pp. 3-4; see also statement by the representative of Saudi Arabia in General 
Assembly, 12th Sess., Official Records, 697th Plenary Meeting, Oct. 2, 1957, p. 233, par. 
92; and at Geneva Conference on the Law of the Sea, Official Records, Vol. III, First 
Committee, 3rd Meeting, March 3, 1959, p. 3, par. 30: ‘‘The Gulf of Aqaba came under 
exclusive Arab jurisdiction.’’ 

14 Statement in the General Assembly; cf. note 13 above, p. 233, par. 93. 

15 The ‘Memorandum concerning Historie Bays,’’ prepared by the U.N. Secretariat 
for the Geneva Conference on the Law of Sea, does not mention the Gulf of Aqaba among 
the bays regarded as historic bays or claimed as such by the states concerned. U.N. 
Doe. A/Conf. 13/1 (Sept. 20, 1957), pp. 9-28. 

‘6 Memorandum, note 12 above, p. 4. 

‘7 Statement in the General Assembly; cf. note 13 above, p. 233, par. 96. 
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The first and last arguments are interdependent and will be discussed 
presently. The Suez Canal Convention provides no juridical basis for the 
9 


asserted ‘‘territorial’’ character of the Gulf. Article 10, paragraph 3, 
does not have the significance attributed to it by Saudi Arabia. It declares: 


[t is also understood that the provisions of the four Articles in question 
(4, 5, 7 and 8] shall in no ease stand in the way of measures which the 
Imperial Ottoman Government considers it necessary to take to assure 
by its own forces the defense of its other possessions situated on the 
eastern coast of the Red Sea."® 


The articles in question—4, 5, 7 and 8—are concerned with the rights and 
duties of belligerents in the Suez Canal and its approaches and measures of 
supervision. They are not concerned with freedom of navigation. As 
suming, as the Saudi Arabian Government does, that the Convention relates 
to the Gulf, then the opposite conclusion from that drawn by Saudi Arabia 
appears more plausible. The principle of freedom of navigation in time 
of war and peace is established by Article 1 of the Convention. As this 
article is not excluded by Article 10, paragraph 3, it would follow, on the 
basis of the Saudi Arabian assumption, that it applies equally in the Suez 
Canal and the Gulf of Aqaba. Thus, far from supporting the claim to 
the ‘‘territorial character’’ of the Gulf, the Convention, if it applies at all, 
would negate it and substantiate the Israel claim to freedom of navigation, 
which is asserted by the United States and other maritime Powers as well 

Turning now to the first and last Saudi Arabian arguments, it ean b 
admitted that historical titles are not unknown in international law. Th 
International Court of Justice, in the Anglo-Norwegian Fisheries dispute, 


held: 


By ‘‘historie waters’’ are usually meant waters which are treated as 
internal waters but which would not have that character were it not 
for the existence of an historic title. The United Kingdom Govern- 
ment refers to the notion of historic titles both in respect of territorial 
waters and internal waters, considering such titles, in both cases, as 
derogations from general international law. In its opinion Norway 
ean justify the claim that these waters are territorial or internal on the 
ground that she has exercised the necessary jurisdiction over them for 
a long period without opposition from other States, a kind of possessio 
longi temporis, with the result that her jurisdiction over these waters 
must now be recognized although it constitutes a derogation from the 
rules in force. Norwegian sovereignty over these waters would con- 
stitute an exception, historic titles justifying situations which would 
otherwise be in conflict with international law.’® 


The historic title to a gulf or bay was affirmed by the Central American 
Court of Justice in its Judgment of March 9, 1917.2° The Court held: 


18 The Suez Canal Problem July 26-September 22, 1956, p. 19 (Dept. of State Pub. 
6392). 

19 Fisheries Case (United Kingdom v. Norway), Judgment of Dee. 18, 1951. 
I.C.J. Rep. 116, at 130. See also 46 A.J.I.L. 348, at 358, 366, 369 (1952). 

20 The Republic of El Salvador v. The Republic of Nicaragua, 11 A.J.I.L. 674-730 
(1917). 


[1951] 
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The legal status of the Gulf of Fonseca having been recognized by this 
Court to be that of a historic bay possessed of the characteristics of a 
closed sea, the three riparian States of El Salvador, Honduras and 
Nicaragua are, therefore, recognized as coéwners of its waters, except 
as to the littoral marine league which is the exclusive property of 
oan .. ™ 


The Court arrived at the conclusion that the Gulf of Fonseca ‘‘ belongs to 
the special category of historic bays and is the exclusive property of El 
Salvador, Honduras and Nicaragua’’ on the theory 


that it combines all the characteristics or conditions that the text 
writers on international law, the international law institutes and the 
precedents have prescribed as essential to territorial waters, to wit, 
secular or immemorial possession accompanied by animo domini both 
peaceful and continuous and by acquiescence on the part of other na- 
tions, the special geographical configuration that safeguards so many 
interests of vital importance to the economic, commercial, agricultural 
and industrial life of the riparian States and the absolute, indispensable 
necessity that those States should possess the Gulf as fully as required 
by those primordial interests and the interest of national defense.” 
Three pillars, then, support the historic character of the Gulf of Fonseca: 
first, immemorial possession established by the Spanish Crown in 1522 and 
continued by the three successor states; ** secondly, the animus domini 
‘both peaceful and continuous’’; and, finally, acquiescence by other na- 
tions. It will be noted, however, that the Court did not attribute to the 
waters in the Gulf the character of internal waters and therefore did not 
exclude the right of innocent passage. The doctrine, even in the case of 
historic bays the coasts of which belong to a single state, does not seem to be 
unanimous whether the waters are to be regarded as ‘‘internal waters,’’ 
thus excluding the right of innocent passage, or partly as ‘‘ internal waters”’ 
and partly as territorial sea.** In the latter case there would presumably 
be a right of innocent passage in the territorial sea.” 
It is doubtful whether the claim to the Gulf of Aqaba as a closed sea 


meets these three tests. Immemorial possession could not easily be estab- 
lished, although, in a sense, all the four states abutting on the Gulf may be 


21 Tbid. at 716; see also 707. 22 Ibid. at 705. 

23 On this point the Court said: ‘‘The historic origin of the right of exclusive owner- 
ship that has been exercised over the waters of the Gulf during the course of nearly four 
hundred years is incontrovertible, first, under the Spanish dominion—from 1522, when 
it was discovered and incorporated into the royal patrimony of the Crown of Castile, 
down to the year 1821—then under the Federal Republic of the Center of America, 
which in that year attained its independence and sovereignty down to 1839; and, sub- 
sequently, on the dissolution of the Federation in that year, the States of El Salvador, 
Honduras and Nicaragua, in their character of autonomous nations and legitimate suc- 
cessors of Spain, incorporated into their respective territories, as a necessary dependency 
thereof for geographical reasons and purposes of common defense, both the Gulf and 
its archipelago, which nature had indented in that important part of the continent, in 
the form of a gullet.’’ Ibid. at 700. 

24 Memorandum concerning Historie Bays, note 15 above, at 63-79. 

25 See 3 Gidel, Le Droit International Public de la Mer 606 (1934). Gidel interprets 
the Judgment of the Central American Court in the Fonseca case in this sense. 
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considered as successors to the Ottoman Empire. Did the Ottoman Empire, 
however, manifest ‘‘animus domini’’ and was the claim to regard the Gulf 
as Turkish acquiesced in by other nations? Unless the advocates of the 
Gulf as a closed sea prove both animus and recognition at the time the 
area was under Ottoman sovereignty, the states which emerged from the 
progressive dismemberment of the Ottoman Empire did not succeed to a 
historical title to the gulf or bay. In this respect the Gulf of Aqaba situa- 
tion presents no analogy at all to the Gulf of Fonseca. Failing this, it 
would be necessary to show that a ‘‘historic’’ claim arose and was recognized 
some time after the emergence of Egypt and Saudi Arabia as independent 
states and the creation of the British Mandate in Palestine out of which 
developed both Jordan and Israel. This would be a hopeless task and in 
fact has not been attempted. Egypt’s official declaration of 1950 stands 
in the way of any such attempt. Certainly since the establishment of 
Israel in 1948 there has been neither a ‘‘ peaceful and continuous’’ animus 
nor acquiescence by other nations. Unlike in the case of the Gulf of 
Fonseca, where all littoral states assert a historic title against outsiders, in 
the Gulf of Aqaba Saudi Arabia is asserting a claim against one of the 
littoral states, with general support from Jordan, and Egypt being pre- 
cluded from supporting it.** In this respect, too, there is no analogy what- 
soever between the juridical situation of the Gulf of Fonseca and the Gulf 
of Aqaba. 

Certainly, the Gulf of Aqaba could be transformed into a closed sea by 
agreement among all the littoral states and recognition by other nations. 
As the then Secretary of State, Mr. John Foster Dulles, said: ‘‘If the four 
littoral States which have boundaries upon the Gulf should all agree that it 
should be closed, then it could be closed.’’?* Whether in such a case the 
littoral states would also agree to consider the entire body of water in the 
Gulf or only that part outside their respective territorial seas as included 
in co-ownership is probably not decisive. In the case of the Gulf of 
Fonseca the Court assumed that Nicaragua and El] Salvador exercised 
sovereignty individually in the maritime belts.** In principle, it would 
appear that the existence of belts of territorial seas, insofar as the littoral 
states in their relations inter se are concerned, is not incompatible with the 
character of a gulf or bay as a closed sea erga omnes.*® The enactment of 

26 At the Geneva Conference on the Law of the Sea, the representative of Jordan 
expressed ‘‘his complete agreement with the observations made by the representative of 
Saudi Arabia’’ and his hope that Israel’s possession of a share of the coast ‘‘ would 
prove transient.’’ Official Records, Vol. III, First Committee, 8th Meeting, March 7, 
1958, p. 18, pars. 6 and 7. The representative of Egypt stated that, contrary to the 
assertion of the representative of Israel, ‘‘no single aspect of the Palestine question had 
yet been the object of any settlement whatever.’’ Ibid., p. 67, par. 9. 

27 News Conference Statements by Secretary of State Dulles, Feb. 19, 1957. United 
States Policy in the Middle East September 1956-June 1957, p. 299 (Dept. of State Pub. 
6505). But see 3 Gidel, Le Droit International Public de la Mer 604, where the author 
considers acquiescence by other states as essential even in such a case. 

28 See note 20 above, at 711, and also the fifteenth question and the answer, at 694. 

29 For the opposite view see Charles B. Selak, Jr., ‘‘A Consideration of the Legal! 
Status of the Gulf of Aqaba,’’ 52 A.J.I.L. 660-698, at 693 (1958). 
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regulations concerning the extent of the territorial sea does not necessarily 
militate against a historic claim to the Gulf of Aqaba, as all states but 
Jordan have a coast outside the Gulf. However, the Fisheries Act No. 25 
of December 2, 1943, which in Article 2 defines the territory of ‘‘Trans- 
jordan’”’ as including that part of the sea lying within three miles from 
the low-water line and is maintained in force by Jordan, which has no 
other coastline,®*® would be a strong indication that, in the juridical view of 
Jordan or of the British Mandatory Administration at any rate, the 
historic character of the Gulf was an afterthought. 

Recognition or acquiescence by third states was considered as an element 
in the historic title to the Gulf of Fonseca in addition to animus and ‘‘im- 
memorial possession.’’ Recognition or acquiescence or absence of protest 
appears to be a necessary ingredient, since a claim to a historic sea or bay 
appears as an encroachment upon the principle of the freedom of the high 
seas, or, as the International Court of Justice put it in the above-quoted 
passage, as ‘‘a derogation from the rules in foree.’’ Certainly the burden 
of proof with respect to all the elements of a historic title rests with the 
government or governments which claim it.*! Certainly in the case of the 
Gulf of Aqaba this proof would be difficult to furnish in view of the succes- 
sive changes in the number of the coastal states.°"* The discussion at the 
Eleventh Session of the General Assembly on the Gulf of Aqaba failed to 
disclose any evidence of recognition. In any event the weight of such 
evidence, if it could be adduced, would have to be measured against the 


opposite view of Israel, which has emerged as one of the coastal states. 


The Central American Court of Justice based its finding, among other 
factors, on the ‘‘many interests of vital importance’’ of the Gulf of Fonseca 
to the coastal states. The concept of ‘‘vital bays,’’ that is of bays which 
are claimed as national or internal waters on the ground of the vital in- 
terests of the coastal state or states, does not seem to have any basis in the 
practice of states or in the doctrine.** Even if the concept were acceptable, 
it would be extremely difficult, in practice, to establish as national or 
internal the waters of a ‘‘vital bay’’ in the absence of agreement among the 
coastal states. There is obviously no such agreement with respect to the 


30 U.N. Legislative Series, Laws and Regulations on the Regime of the Territorial 
Sea, p. 522 (Sales No.: 1957.V.2). 

31 Memorandum concerning Historie Bays, note 15 above, at 91. See also ibid. 83-85, 
for doctrinal views regarding the requirement of recognition or acquiescence, and 98-102 
for an analysis of the judgment of the International Court of Justice with respect to 
this requirement. See also the Japanese proposal of April 1, 1958, relating to Art. 7, 
par. 4, which, in defining historic bays, combines the elements of usage and recognition: 
‘‘The term ‘historic bays’ means those bays over which coastal State or States have 
effectively exercised sovereign rights continuously for a period of long standing, with 
explicit or implicit recognition of such practice by foreign States.’’ U.N. Doe. A/Conf. 
13/C.1/L. 104, Conference on the Law of the Sea, Official Records, Vol. III, First Com 
mittee, p. 241. 

31a According to Alexander Melamid, ‘‘Legal Status of the Gulf of Agqaba,’’ 53 
A.J.I.L. 412-413 (1959), there would seem to be no basis whatever for any historic or 
exclusive title to the Gulf in any of the riparian states. 

82 Memorandum concerning Historie Bays, note 15 above, at 85-88. 
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Gulf of Aqaba, although this gulf may well be vital to all or some of the 
coastal states. However, the interest which is considered as ‘‘vital’’ by 


them is not identie. 

In conclusion, it is one thing to claim a bay as historic but another to 
establish a valid claim. The International Law Commission, in view of the 
inherent difficulties, did not attempt to include a definition of historic bays 
in its draft.** The Geneva Conference itself did not fill the gap. Instead 
it adopted a resolution recognizing the juridical importance of historic 


waters, including historic bays, and requested the General Assembly of the 
United Nations ‘‘to arrange for the study of the juridical régime of historic 
waters, including historic bays, and for the communication of the result of 
such study to all States Members of the United Nations.’’** However, the 
Conference may be deemed to have implicitly rejected the claim to the Gulf 
of Aqaba as a historic gulf or bay when it adopted paragraph 4 of Article 
16 of the Convention on the Territorial Sea, which has been generally re- 
garded as fitting that particular gulf.* 


3. The Juridical Status of the Gulf of Aqaba before the International 
Law Commission 


The question was raised by the Government of Israel in connection with 
the provisional articles concerning the regime of the territorial sea adopted 
by the International Law Commission at its Seventh Session in 1955. 
Article 18 provided that the coastal state may take measures in the ter- 
ritorial sea ‘‘to protect itself against any act prejudical to its security’’ and 
for the same reason may even ‘‘suspend temporarily and in definite areas 
of its territorial sea the exercise of the right of passage if it should deem 
such suspension essential.’’ Article 18, paragraph 4, on the other hand, 
read : 


‘ 


There must be no suspension of the innocent passage of foreign vessels 
through straits normally used for international navigation between two 
parts of the high seas.** 


The Government of Israel, in commenting on this, pointed out that, while 
agreeing with the substance, it objected to the arrangement which made it 
appear as if the freedom of navigation through straits were a derogation 
from the sovereignty of the littoral state or states, whereas it considered 
the latter subordinate to the former. Accordingly, 


What this means is that where access to a given port—whether an exist- 
ing one or one which at some future date a State may wish to estab- 
lish—is only possible by traversing a strait (in the geographical sense), 
then it is quite immaterial whether that strait is or is not within the 


88 See Statement by Professor Francois, Expert to the Secretariat of the Conference, 
U.N. Doe. A/Conf. 13/C.1/L.10. U.N. Conference on the Law of the Sea, Official 
Records, Vol. III, First Committee, p. 69, pars. 13, 14. 

34U.N. Doe. A/Conf. 13/L.56, p. 8 (April 30, 1958). Loe. cit., Vol. II, Plenary 
Meetings, p. 145. 35 Cf. pp. 586-587 below. 

86 General Assembly, 10th Sess., Official Records, Supp. No. 9 (A/2934); and 50 
A.J.I.L. 232 (1956). 
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waters classed as territorial sea of one or more of the littoral States, 
or what is the legal nature (gulf, bay, high seas) of the waters on 
which the harbour is situated. In such circumstances the right of 
passage for the ships of all nations, and quite regardless of their cargo, 
is and must remain absolutely unqualified, and the littoral State or 
States have no right whatsoever, so long as the matter is not regulated 
by Convention, to hinder, hamper, impede or suspend the free passage 
of those ships. The same rule is also true as regards warships.** 
It is reasonably clear that the Government of Israel commented not so 
much on the legal status of straits in general and passage through them 
from one part of the high sea to another as on the legal status of a specific 
kind of strait, namely, that which affords the only navigable access to a port 
in a gulf or bay. In short, it set forth its view concerning the Straits of 
Tiran and the Gulf of Aqaba with emphasis on the right of access. 

The International Law Commission weighted the provisions in Article 18 
heavily, probably too exclusively in favor of the littoral state’s right of pro- 
tecting its security.** This imbalance was corrected to some extent at the 
Geneva Conference. In the Commission the comments submitted by Israel 
were recognized as referring to the Gulf of Aqaba, the position of which, in 
the view of the Rapporteur, Professor Francois, was ‘‘exceptional—possibly 


unique.’’*° He also pointed out that 


paragraph 4 of Article 18 related to straits between two parts of the 
high seas, and so did not apply to the Gulf of Aqaba which, though 
open to the high seas at one end, merely gave access to a port at the 
other.*° 


Faris Bey el-Khouri agreed that the case was ‘‘exceptional’’ but, dis- 
agreeing with Israel, said: 


A port was not a natural feature existing from time immemorial, and if 
a State saw fit to establish a port at a point to which the only access 
was through the territorial waters of other States, it must accept the 
consequences. It was always open to the State in question to establish 
a port elsewhere or to conclude agreements with the other coastal States 
on the question of access to the port." 


Sir Gerald Fitzmaurice disagreed. In his view 


vessels would in any case enjoy the right of innocent passage through a 
gulf consisting entirely of the territorial waters of coastal States to 
a port belonging to a third State. He wondered whether the situation 
envisaged by the Israel Government was not already covered by 
article 18.** 


87 U.N. Doe. A/CN.4/99/Add. 1; 2 I.L.C. Yearbook 1956, pp. 52, 56; 50 A.J.I.L. 998 
at 1005 (1956). The comment concluded as follows: ‘‘The interests of the international 
community must here have absolute predominance over those of the littoral States whose 
territorial waters have to be traversed in making for a given harbour. In this respect 
the passage through straits of this character is assimilated to the high seas themselves.’’ 

38 See Myres S. McDougal, ‘‘ The Crisis of the Law of the Sea,’’ 67 Yale Law Journal 
546 (1958), on the conflict between ‘‘internationalist’’ and ‘‘provincial’’ myopia. 

89 336th Meeting, June 13, 1956, 1 I.L.C. Yearbook 1956, Summary Records of its 8th 
Sess., April 23-July 4, 1956, p. 202, par. 89. 40 Ibid., par. 96. 

41 Tbid., par. 93. 42 Ibid., par. 94. 
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After a brief and desultory discussion the Commission decided that ‘‘the 
question raised by the Israel Government related to an exceptional case 
which did not lend itself to the formulation of a general rule.’’** How- 
ever, in its Report on the Eighth Session the Commission included the 
following comment to Article 17 (formerly Article 18) : 


The question was asked what would be the legal position of straits 
forming part of the territorial sea of one or more States and con- 
stituting the sole means of access to a port of another State. The 
Commission considers that this case could be assimilated to that of a 
bay whose inner part and entrance from the high seas belong to differ- 
ent States. As the Commission felt bound to confine itself to proposing 
rules applicable to bays, wholly belonging to a single coastal State, it 
also reserved consideration of the above-mentioned case.** 

This comment, along with the Commission’s draft of Article 17, was be- 
fore the Geneva Conference, which did not adopt it. It was also, prior to 
the Conference, available to the Members of the United Nations during the 
Eleventh Session in 1956-1957 of the General Assembly, when Israel’s de- 
mand for free and unimpeded passage through the Straits of Tiran and 
the Gulf of Aqaba was discussed in connection with its withdrawal from 
the Sinai Peninsula. 

What the Commission appeared to be saying can be summarized under 
five heads: 


1. The Straits of Tiran were not straits within the meaning of Article 
17, paragraph 4, because they did not connect two parts of the high 
seas but a part of the high sea with a gulf or bay; therefore Article 
17, paragraph 4, prohibiting the suspension of innocent passage did 
not apply. 

The Straits of Tiran could be assimilated to a bay bordered by 
several states; therefore Article 17, paragraph 4, did not apply. 
States had a right of innocent passage through the territorial seas 
of other states under Article 16, but a coastal state was authorized 
by the Commission to suspend temporarily such passage ‘‘in definite 
areas of its territorial sea’’ under Article 17, paragraph 3. 
Inasmuch as the only navigable channel in the Straits of Tiran and 
the Gulf of Aqaba to the Israel port of Elath passed through ter- 
ritorial seas, therefore access to that port could be suspended by the 
coastal states concerned under Article 17, paragraph 3. 

. Be that as it may, it was not the task of the Commission to lay down 
rules for particular or even unique cases. 


4. The Juridical Status of the Gulf of Aqaba before the Eleventh Session of 
the General Assembly 1956-1957 


Attempts to clarify the juridical status of the Straits of Tiran and the 
Gulf of Aqaba were made by Israel and a number of other Members in con- 
nection with the withdrawal of Israel from the Sharm el Sheikh area. It 
is not necessary to trace the deliberations of the General Assembly through 
its various phases, though it may be useful to indicate the principal juridical 


43 Ibid., par. 102. 
44 General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159), p. 20. 
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arguments for and against the right of free and unimpeded passage claimed 
by Israel. 

A key to the understanding of the debates appears to be the views ex- 
pressed by the Secretary General. In a note dated January 15, 1957, he 
stated : 

The international significance of the Gulf of Aqaba may be considered 
to justify the right of innocent passage through the Straits of Tiran 
and the Gulf in accordance with recognized rules of international law.** 
This statement, which appeared fully to endorse the position of Israel, was 
somewhat modified in the Secretary General’s Report dated January 24, 
1957, in which, after repeating it, the following was added: 
However, in its Commentary to Article 17 of the articles of the law 
of the sea (A/3159, p. 20), the International Law Commission reserved 
consideration of the question ‘‘what would be the legal position of 
straits forming part of the territorial sea of one or more States and 
constituting the sole means of access to the port of another State.’’ 
This description applies to the Gulf of Aqaba and the Straits of Tiran. 
A legal controversy exists as to the extent of the right of innocent 
passage through these waters.*® 
On the other hand, after reviewing the Security Council resolution of Sep- 
tember 1, 1951, in which the Council called upon Egypt to terminate the 
restrictions which it imposed on shipping through the Suez Canal destined 
for Israel,**7 the Secretary General declared that 


it may be held that, in a situation where the armistice régime is 


partly operative by observance of the provisions of the Armistice 
Agreement concerning the armistice lines, possible claims to rights of 
belligerency would be at least so much in doubt that, having regard for 
the general international interest at stake, no such claim should be 
exercised in the Gulf of Aqaba and the Straits of Tiran.** 


The Secretary General thus formulated three propositions: First, there 
was a right of innocent passage through the Straits and the Gulf; secondly, 
there was a controversy as to the extent of this right; and thirdly, no bel- 
ligerent rights should be exercised in the Gulf and the Straits. These views 
were to weigh heavily in the subsequent debate, although different delega- 
tions attached different weight to each of them. The second proposition, a 
palpable truism, was invested with an importance which appears to be quite 
out of proportion to its real significance. For ‘‘legal controversy’’ exists 
not merely regarding the right of innocent passage but also regarding a 
good deal of the law of the sea and international law in general. It is also 
remarkable that the positive statement made by the Commission, to wit, 

45U.N. Doe. A/3500, p. 5, par. 14. General Assembly, 11th Sess., Official Records, 


Annexes, Agenda Item 66, p. 44. The Secretary General added that he ‘‘has not con- 
sidered that a discussion of the various aspects of this matter, and its possible relation 
to the action requested in the General Assembly resolutions on the Middle East crisis, 
falls within the mandate established for him in the resolution of 4 November (1956).’’ 

46 U.N. Doc. A/3512, p. 8, par. 24. Annexes, Agenda Item 66, p. 49. 

47On this subject see Leo Gross, ‘‘ Passage through the Suez Canal of Israel-Bound 
Cargo and Israel Ships,’’ 51 A.J.I.L. 530-568 (1957). 

48U.N. Doc. A/3512, p. 9, par. 28. Annexes, Agenda Item 66, p. 50. 
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that ‘‘this case could be assimilated to that of a bay whose inner port and 
entrance from the high seas belong to different states,’’ was virtually passed 
over with silence. Had this statement been given its due weight, the 
Members might have found it easier to disentangle the situation, for if 
there is a rule of international law regarding which there is practically no 
controversy, it is the rule that bays and gulfs with several littoral states, 
‘‘however narrow their entrance may be, are non-territorial. They are 
parts of the open sea, the marginal belt inside the gulfs and bays excepted.’’ 
Such gulfs and bays ‘‘are in time of peace and war open to vessels of all 
nations, including men-of-war.’’*® Had this principle been taken as the 
starting point, the issues which remained for consideration would have been 
confined to the question of innocent passage and possibly the question of 
belligerent rights in a state of armistice. 
Regarding freedom of passage, in and out of the Assembly debates, two 
schools of thought emerged. One, led by the United States, supported the 
Israeli position of freedom of passage, and the other, led by India, opposed it. 
Fhe United States Government in an Aide-Mémoire handed to Israeli 
Ambassador Eban by Secretary of State Dulles on February 11, 1957, 
stated: 
With respect to the Gulf of Aqaba and access thereto—the United 
States believes that the Gulf comprehends international waters and 
that no nation has the right to prevent free and innocent passage in the 
Gulf and through the Straits giving access thereto. 

After recalling the Egyptian declaration of January 28, 1950, with respect 

to freedom of passage through the Straits,®® the Aide-Mémoire continued : 
In the absence of some overriding decision to the contrary, as by the 
International Court of Justice, the United States, on behalf of vessels 
of United States registry, is prepared to exercise the right of free and 
innocent passage and to join with others to secure general recognition 
of this right.™ 

This declaration, which President Eisenhower stated ‘‘related to our 
intentions, both as a Member of the United Nations and as a maritime 


power having rights of our own,’’ ** was decisive. The first part of it was 


191 Oppenheim, International Law 508 (8th ed., H. Lauterpacht, 1955). See also 
Gidel, op. cit. 593-608. 50 See p. 565 above. 

51 United States Policy in the Middle East Sept. 1956-June 1957, Documents, p. 29" 
(Dept. of State Pub. 6505). 

52 White House News Statement issued at Thomasville, Georgia, Feb. 17, 1957. Jbid., 
p. 293. The position of the U. S. Government was restated in the Statement by the 
Department of State of June 27, 1957, which was delivered to the Washington missions 
of the eleven Arab nations in reply to their collective démarche submitted to the Secre 
tary of State on May 24, 1957, on the problems of Algeria, Palestine, the Gulf of Aqaba 
and the Suez Canal. The writer is indebted for copies of these statements to the Chief, 
Historical Division, Department of State, and the Arab States Delegations Office, respec 
tively. Parts of the American statement were printed in the New York Times, June 29, 
1957. With respect to the U. S. position concerning the Gulf of Aqaba, see also the 
Circular sent by the Department of State on June 5, 1957, to Clarence G. Morse, Maritime 
Administrator, Department of Commerce, and Ralph E. Casey, American Merchant 
Marine Institute, New York, N. Y., in which the Department declared: ‘‘A denial of 
free and innocent passage through those waters [i.e., the Straits of Tiran and the Gulf 
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repeated textually by the Foreign Minister of Israel in announcing on 
March 1, 1957, Israel’s plans for full withdrawal from the Sharm el Sheikh 
area,”® and the representative of the United States repeated textually all 
relevant parts of the statement at the same meeting of the Assembly, with 
this addition : 


These views are to be understood in the sense of the relevant portions 
on the law of the sea of the report of the International Law Com- 
mission covering the work of its eighth session from 23 April to 4 July 
1956 (A/3159).** 
The American view was endorsed in substance though in varying formulas 
by the representatives of France,®® Costa Rica,®® the United Kingdom,*’ 
Italy,°* The Netherlands,®® New Zealand,®® Australia,** Belgium,®*? Canada, 


of Aqaba] to vessels of United States registry should be reported to the nearest avail- 
able United States diplomatic or consular officer.’? 387 Dept. of State Bulletin 112 
(1957). This Cireular referred to the Notice to Mariners No. 44 of Oct. 29, 1955, by the 
U. S. Hydrographie Office, which repeats the substance of the ‘‘ Ports and Lighthouses 
Administration Circular to Shipping No. 4 of 1955,’’ issued by the Director General, 
Rear Admiral Youssef Hammad. According to this Egyptian Circular, by ‘‘ Orders 
dated 7th of July 1955, issued by the Minister of War and the Commander-in-Chief of 
the Armed Forces, the Regional Boycotting Office for Israel is appointed to be the sol 
authority for issuing permission to vessels to pass through the Egyptian Territorial 
Waters in the Gulf of Aqaba.’’ The Circular requires notification of at least 72 hours 
prior to the entry of the vessel into the Gulf of Aqaba. Jbid. 113. The State Depart- 
ment’s Circular would seem to indicate that U. S. vessels need not comply with the 
Egyptian requirement. 

58 666th Plenary Meeting. General Assembly, 11th Sess., Official Records, p. 1276, 
par. 11. The Minister added the words: ‘‘. . . in accordance with the generally ac 
cepted definition of those terms in the law of the sea.’’ See also the statement by the 
Israeli representative at the 668th Meeting, March 8, 1957. Ibid., p. 1325, par. 252. 

54 Ibid., p. 1277, par. 33. 55 Ibid., p. 1280, pars. 58, 59. 

56 Ibid., p. 1281, par. 72. 57 Ibid., 667th Meeting, p. 1284, par. 13. 

58 Ibid., p. 1287, par. 

59 Ibid., p. 1288, pars. 56-61. The detailed reasoned statement by the representative 
of The Netherlands bears quoting in full: ‘‘ First, inasmuch as the Gulf of Aqaba is 
bordered by four different States and has a width in excess of the three miles of ter- 
ritorial waters of the four littoral States on either side, it is, under the rules of inter- 
national law, to be regarded as part of the open sea. Secondly, the Straits of Tiran 
consequently are, in the legal sense, straits connecting two open seas, normally used for 
international navigation. Thirdly, in regard to such straits, there is a right of free 
passage even if the straits are so narrow that they fall entirely within the territorial 
waters of one or more States. This rule was acknowledged by the International Court 
of Justice in the case of the Corfu Channel (Judgment of December 15, 1949; I.C.J. Re- 
ports 1949, p. 244) and also by the International Law Commission in its report for 1956 
(A/3159). Fourthly, if a strait falls entirely within the territorial waters of one or 
more of the littoral States, there is still a right of innocent passage, but then the littoral 
States have the right, if necessary, to verify the innocent character of the passage. 
Fifthly, this right of verification, however, does not exist in those cases where the strait 
connects two parts of the open sea. It must, therefore, be concluded that all States have 
the right of free and unhampered passage for their vessels through the Straits of Tiran.’’ 

60 Tbid., p. 1292, par. 103. 61 Ibid., p. 1594, par. 124. 

62 Ibid., p. 1296, par. 139. 

83 Tbid., p. 1296, par. 148. It should be noted, however, that Canada’s position was 
based on political rather than legal considerations, as in its view the Assembly should not 
attempt to determine iegal rights in the Gulf and the Straits. 
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Norway,** Sweden,®* Denmark,® and Iceland.*’ An opposite view was 
taken by several Members, though for reasons which are far from clear. 
The representative of the Soviet Union spoke of ‘‘a gross violation of the 
indisputable rights of Egypt and other Arab States in relation to the ter- 
ritorial waters of the Gulf of Aqaba and the Straits of Tiran.’’® In the 
opinion of the delegate of Iraq ‘‘we cannot consider passage through the 
Gulf as different from the passage of the refugees to their own homes.’’ © 
The representative of Colombia, in a reasoned statement weighing the ‘‘com- 
mercial right’’ of passage against ‘‘the right of security,’’ argued that the 
latter, ‘‘that is to say, the State’s right to control navigation in its ter- 
ritorial waters must prevail.’’*° On the other hand, he also argued ‘‘that 
no country has the right to prevent passage if it is innocent. A country 
may control it, regulate it, in order to ensure that the passage is innocent; 
but if it is established that the passage is innocent we would consider it an 
abuse of right to prevent passage.’’** This raises the issue of what con- 
stitutes innocent passage, to which the representative of India devoted some 
remarks. He contended, first, that the Gulf of Aqaba was an ‘‘inland 
sea’’; ** secondly, that it would ‘‘be possible for Egypt, in agreement with 
Saudi Arabia, to fill up the Gulf of Aqaba’’; ** and thirdly, that Article 17, 
paragraph 4, of the International Law Commission’s draft articles concern- 
ing the law of the sea, did not apply to the Gulf because it does not connect 
two high seas;** and, finally, without disputing the right of innocent 
passage, that 
this right of innocent passage, so-called, actually means that, first of 
all, one must prove innocence. Innocence depends upon the character 
of the party claiming the passage; it depends upon the purpose of the 
passage, and also upon the freight that is carried.” 


The opinions put forward by India’s representatives were not unchal- 
lenged. The United Kingdom representative pointed out that the Straits 
of Tiran were bordered by two countries—Egypt and Saudi Arabia—and 
not by Egypt alone and that the Gulf of Aqaba was surrounded by four 
littoral states.7° The delegate of Italy challenged India’s opinion concern- 
ing innocent passage and stated correctly, it is believed, that 


64 Ibid., p. 1300, par. 196. Norway’s position was somewhat akin to that of Canada’s 
in holding that the legal status of these waters ‘‘should be dealt with only by a lega! 
body.’’ 65 Ibid., p. 1303, par. 224. 

66 Jbid., par. 234. 67 Ibid., 668th Meeting, p. 1319, par. 187. 

68 Ibid., 667th Meeting, p. 1297, par. 159. 69 Ibid., p. 1294, par. 116. 

70 Ibid., p. 1290, par. 78. 

71 Ibid., p. 1291, par. 88. It may be noted here that the representative of Iraq fully 
subscribed to the statements made by the representatives of Colombia and India. Jbid., 
p. 1293, par. 116. 72 Ibid., 665th Meeting, p. 1269, par. 49 

78 Ibid., p. 1270, par. 56. In his enthusiasm, the delegate of India overlooked the re 
maining littoral states, Jordan and Israel. 74 Ibid., p. 1271, par. 62. 

75 Ibid. At the 667th Meeting the representative of India specifically declared that 
access to the Gulf through the Straits of Tiran ‘‘cannot be arranged except with Egypt 3 
consent,’’ inasmuch as the waters in the Straits are Egypt’s territorial waters. bid. 
p- 1301, par. 210. In his view, it was not within the province of the General Assembly 
to decide legal controversies. Jbid., p. 1269, par. 48, and p. 1301, par. 209. 

76 Tbid., p. 1284, par. 12. 
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This interpretation would nullify the rule of innocent passage, since it 
is obvious that, if it were valid, the littoral States would no longer have 
the duty of justifying their refusal of passage to a vessel on specific 
occasions and for specific reasons; rather, it would rest with the vessel 
to prove that its passage was innocent.”’ 
The question of what constitutes innocent passage was debated at some 
length at the Geneva Conference on the Law of the Sea and elarified along 
the lines indicated by the delegate of Italy. 

With regard to the question of belligerent rights in a state of armistice, 
there also emerged two positions, although the affirmative view was not 
pressed for obvious reasons. Though this particular issue is not directly 
relevant to the question of the legal status of the Gulf and the Straits, it may 
be useful to refer to it briefly. As on the issue of the right of passage, the 
United States position on belligerency was accepted by a substantial num- 
ber of Members. 

The position of the United States was made clear in the Aide-Mémoire 
of February 11, 1957, in which it declared that, after Israel’s withdrawal, 
the United States ‘‘has no reason to assume that any littoral State would 
under these circumstances obstruct the right of free and innocent pas- 
sage.’’*® In stronger terms President Eisenhower stated on February 20, 
1957, as follows: 

We should not assume that if Israel withdraws, Egypt will prevent 
Israeli shipping from using the Suez Canal or the Gulf of Aqaba. If 
unhappily, Egypt does hereafter violate the Armistice Agreement or 
other international agreements, then this should be dealt with firmly 
by the society of nations.*® 


representative of the United States declared in the General Assembly : 


Once Israel has completed its withdrawal in accordance with the 
resolutions of the General Assembly, and in view of the measures taken 
by the United Nations to deal with the situation, there is no basis for 
either party to the Armistice Agreement to assert or exercise any 
belligerent rights.*° 


Several Members, including France,*! the United Kingdom,*? Italy,8* New 


86 


Zealand,** Belgium,*® Canada,** and Sweden,*’ spoke in the same vein. In 


77 Ibid., p. 1287, par. 51. 

78 United States Policy in the Middle East Sept. 1956-June 1957, Documents, p. 291 
(Dept. of State Pub. 6505). 

79 Radio and television address by President Eisenhower, Feb. 20, 1957. Loc. cit., 
p. 307. 

80666th Meeting, March 1, 1957. General Assembly, 11th Sess., Official Records, 
Plenary, p. 1278, par. 36. Cf. also p. 1277, par. 32. 

81 Ibid., p. 1280, par. 60. 82 Ibid., 667th Meeting, p. 1284, par. 14. 

83 Ibid., p. 1287, par. 50. 84 Ibid., p. 1292, pars. 99-101. 

85 Ibid., p. 1296, par. 140. The Belgian representative based his view also on the 
Charter itself: ‘‘I pointed out on 1 February that each party to the Armistice Agreement 
must, in accordance with one of its fundamental provisions, refrain completely from any 
aggressive action against the people or the armed forces of the other. This is, moreover, 
an overriding principle of the Charter, except, of course, in the case of self-defence 
against armed aggression.’’ 

86 660th Meeting, Feb. 26, 1957. Ibid., p. 1203, par. 48. 

87 667th Meeting, March 4, 1957. Jbid., p. 1303, par. 225. 
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this context reference should be made also to the statement by the Secretary 
General in his Report of January 24, 1957,8* and the resolution of the 
Security Council of September 1, 1951, which includes the following: 


Considering that since the armistice regime, which has been in ex- 
istence for nearly two and a half years, is of a permanent character, 
neither party can reasonably assert that it is actively a belligerent or 
requires to exercise the right of visit, search and seizure for any 
legitimate purpose of self-defence.*® 
The contrary view was expounded by India. Its representative contended 
that the Armistice Agreement between Egypt and Israel of 1949 did not 
exclude belligerent or hostile action, and that the Secretary General’s state- 
ment referred to above 
is based on the false conception that the exercise of sovereign rights in 
a sovereign territory, in territorial waters, is an act of belligerency. 
Such an exercise of sovereign rights would be no more an act of bel- 
ligerency than if it were an act on the highways of Cairo. It would be 
an act of belligerency if it were committed anywhere else. Therefore, 
in the submission of my Government, the statement is based on that 
false conception.°° 


ith respect to India’s Government, it may be said that rarely has a new 
Witl pect to Ind ( rnment, it may be said that rarely ha 
state committed itself to so ancient a view of sovereignty. An act of 
elligerency may be committed o e ‘‘highways of Cairo’’ as well as on 
bellig yb tted on the ‘‘highways of Cairo’ 

e highways leading through the territorial waters of a strait. it isa 
the highways leading through the territorial waters of a strait. If it 
belligerent act, it does not lose this character by reason of the place where 


it is committed. 

The views expressed by Members on the international character of the 
waters in the Gulf, the right of innocent passage through the Straits of 
Tiran unimpeded by any claim to exercise belligerent rights, were not 
embodied in a draft resolution.*' They remained, therefore, the views of 
these Members and did not become the position of the United Nations. 
They are nonetheless significant. The failure of the General Assembly to 
take a position on this vital aspect of the Middle East crisis is all the more 
remarkable if one considers that one of the purposes of the United Nations 
is ‘‘to bring about by peaceful means, and in conformity with the principles 
of justice and international law, adjustment or settlement of international 
disputes or situations which might lead to a breach of the peace.’’ * 


5. The Juridical Status of the Gulf of Aqaba and the Straits of Tiran before 
the United Nations Conference on the Law of the Sea 


The Geneva Conference succeeded in unraveling the tangled question of 
innocent passage through waters corresponding closely to the Straits of 


88 Cf. p. 575 above. 

89 U.N. Doe. 8/2298/Rev. 1, Official Records, 558th Meeting, Sept. 1, 1951, p. 2. 

90 665th Meeting, March 1, 1957. General Assembly, 11th Sess., Official Records, 
Plenary, p. 1270, par. 55. See also p. 1269, pars. 46, 47. 

91 The representative of Canada appeared to advocate the opposite course at the 660th 
Meeting on Feb. 26, 1957. Jbid., p. 1203, pars. 41 ff. 

92 Art. 1, par. 1, of the Charter. 
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Tiran and the Gulf of Aqaba. In addition, it made more precise the mean- 
ing of innocent passage, of the duties and rights of the coastal state or 
states and the duties of foreign ships during their innocent passage. As all 
these rules bear upon the particular case here under consideration, they 
will be briefly considered. 


a. Innocent passage 


Article 15, paragraph 3, of the International Law Commission's draft re- 
lated the innocence of the passage to conduct of the ship.** Several amend- 
ments were proposed to clarify its meaning. A United States proposal ** 
aimed at indicating ‘‘that the sole test of the innocence of a passage was 
whether or not it was prejudicial to the security of the coastal State.’’* 
It was recognized in the debate that a close link existed between the defini- 
tion of innocent passage, the rights of the coastal state, and the duties of the 
foreign ship regulated in Articles 17 and 18 of the Commission’s draft. 
The American proposal was opposed as ‘‘inconsistent with existing inter- 
national law’’ on the ground that it ‘‘ would enable a State to claim that the 


whereas the real 


actual passage of a ship was prejudicial to its security,’ 


test of innocence was ‘‘the manner in which passage was carried out.’’ ** 
The First Committee appeared to be anxious to eliminate as far as possible 
any subjective tests which might restrict the traditional scope of innocent 
passage. It was probably for this reason that an eight-Power amendment 
submitted by Mexico to insert the words ‘‘or the interests’’ after the word 
‘‘security’’ in the American proposal was defeated.*7 On the other hand, 
amendments submitted by India** and Turkey ** were adopted. The 
American proposal as amended by India and Turkey became Article 14, 
paragraph 4, of the Convention on the Territorial Sea after adoption at the 
Twentieth Plenary Meeting,’ and reads as follows: 


93 * Passage is innocent so long as a ship does not use the territorial sea for committing 
any acts prejudicial to the security of the coastal State or contrary to the present rules, 
or to other rules of international law.’’ Report of the International Law Commission 
Covering the Work of Its Eighth Session, April 23-July 4, 1956. General Assembly, 11th 
Sess., Official Records, Supp. No. 9 (A/3159), p. 19 (hereinafter referred to as I.L.C. 
Report 1956). 

94 ‘* Passage is innocent so long as it is not prejudicial to the security of the coastal 
State. Such passage shall take place in conformity with the present rules.’’ Doce. 
A/Conf. 13/C.1/L. 28/Rev. 1. U.N. Conference on the Law of the Sea, Official Records, 
Vol. III, First Committee, p. 216. 95 Op. cit., p. 82, par. 22. 

*6 Representative of Denmark, ibid., p. 83, par. 27. 

*? Text of the eight-Power proposal in U.N. Conf., Official Records, Vol. III, p. 85, par. 
4. For result of the vote see ibid., p. 98, par. 37. The co-sponsors were: Chile, Ecuador, 
Haiti, Panama, Peru, Uruguay, Venezuela and Mexico. Speaking on this point, the 
representative of the United Kingdom ‘‘considered that any reference to the interests of 
the coastal State was also unacceptable, since it widened the whole concept to a degree 
which would make a farce of the right of innocent passage.’’ Ibid., p. 85, par. 7. 

*8 The Indian representative proposed to insert after the word ‘‘prejudicial to’’ the 
words ‘‘the peace, good order or.’’ Jbid., p. 85, par. 3. For result of the vote see 
ibid., p. 98, par. 39. 

* The Turkish amendment proposed to add in the second sentence of the American 
proposal the words ‘‘and to the other rules of international law.’’ JIbid., p. 98, par. 40. 

100 Ibid., par. 41, and Official Records, Vol. II, Plenary Meetings, p. 65, par. 3. 
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Passage is innocent so long as it is not prejudicial to the peace, good 
order or security of the coastal State. Such passage shall take place 
in conformity with these articles and with other rules of international 


After the vote in committee the representative of Israel formulated a 
reservation on the definition of innocent passage.’°? <A drafting change, 
proposed originally by Burma and later supported by Saudi Arabia, was 
accepted in the First Committee by the representative of the United States 
but does not appear in the final text. Burma proposed ‘‘a positive fact’’ for 
the ‘‘negative proof’’ called for by the American text by substituting the 
words ‘‘passage is innocent unless it is prejudicial . . .’’ for the words 
““passage is innocent so long as it is not prejudicial. ...’’?°° This wording 
would have given somewhat more emphasis to the original intent to make 
the passage itself rather than the ship the test of innocence. However, even 
without it, the text as adopted clearly puts the burden on the coastal state 
to show that the passage itself rather than the passage of a particular ship, 
its purpose or cargo, was prejudicial to the stated values of the coastal state. 
Thus the text rules out the concept of innocent passage propounded by 
India in connection with the question of passage through the Straits of 
Tiran and the Gulf of Aqaba. It represents a stage in the struggle for a 
greater measure of objectivity and a corresponding reduction in the degree 
of subjectivity which generally characterizes the rules regarding innocent 
passage formulated by the International Law Commission.’ 


101 U.N. Doe. A/Conf. 13/L.52, p. 6 (April 28, 1958). Official Records, Vol. IT, 
Plenary Meetings, p. 133; also 52 A.J.I.L. 837 (1958). 

102 Official Records, Vol. III, p. 99, par. 43. He considered that in spite of certain 
improvements introduced by the American amendment, the text of the Commission’s draft 
was more precise than the first sentence of the American amendment. The reservation 
was not repeated in the Plenary Meeting when the final text of Art. 14 was adopted. The 
final articles of the Convention do not provide for reservations. 

103 Jbid., p. 83, par. 32, p. 85, par. 15; and Doe. A/Conf. 13/C.1/L.75, ibid., p. 231. 
The acceptance of the Burmese drafting change by the representative of the United 
States is contained ibid., p. 84, par. 46. There was no formal vote on the proposal. 

104 Cf. p. 578 above. But see Max Sgrensen, ‘‘Law of the Sea,’’ International Con- 
ciliation, No. 520, p. 234 (Nov. 1958). Cf. note 179, p. 593, below. 

105 That the Committee was concerned with this problem and was anxious to eliminate 
subjective judgment, although it was divided on the text best calculated to realize this 
objective, can be seen from the observation of the representative of the Soviet Union, 
who ‘‘shared the misgivings expressed by several representatives regarding the revised 
United States proposal, which, by referring to the passage itself as not being prejudicial 
to the security of the coastal State, makes a subjective interpretation of the rule possible. 
The text drafted by the International Law Commission was much more objective because 
it referred to a ship using the territorial sea for committing acts prejudicial to the 
security of the coastal State.’’ Official Records, Vol. III, p. 84, par. 38. He finally 
voted in favor of the revised American proposal. Ibid., p. 99, par. 42. In this context 
reference should also be made to the French amendment which introduced the concept of 
intent. Doc. A/Conf. 13/C.1/L.6, ibid., p. 212. It was not voted upon. For observa- 
tion on it by the Danish representative see ibid., p. 86, par. 24; see also 3 Gidel, Le Droit 
International Public de la Mer 206 f. 
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b. Duties of Coastal State 


Draft Article 16, paragraph 1, of the International Law Commission in- 
cluded a negative and a positive duty.’*°° The United States proposed to 
strike out the latter, stated in the second sentence, on the grounds that it 
went beyond existing principles of international law, that it might be 
construed as constituting absolute liability on the part of the coastal state, 
and that, contrary to the view of the Commission,’ it was not supported 
by the Judgment of the International Court of Justice in the Corfu Channel 
Case.*°° This proposal was adopted in Committee I,? and also by the 
Conference.**° The first sentence of Article 16, paragraph 1, in the Com- 
mission’s draft became Article 15, paragraph 1, in the Convention on the 
Territorial Sea. 

For the purpose of this paper it is unnecessary to determine whether the 
adoption of the United States amendment adds to or detracts from the 
traditional principles. Paragraph 1 of Article 15 categorically imposes 
upon the coastal state the duty not to hamper innocent passage as defined 
in Article 14, paragraph 4. Beyond this duty the First Committee did 
not desire to go."!! 


ce. Rights of Protection of the Coastal State 


Article 17, particularly its paragraphs 1, 3 and 4 in the Commission’s 
draft, was of greatest significance for the principle of innocent passage in 
general and the rights claimed by Israel in the Straits of Tiran and the 


Gulf of Aqaba in particular. Here, as in connection with the definition of 
innocent passage, several representatives were concerned to establish an 
objective standard and to eliminate subjective criteria as far as this is 
possible in a juridical text and in the present stage of the organization of 
the society of nations. As far as the first paragraph of Article 17 was con- 
cerned, the Committee’s task was seen as establishing harmony and con- 
sistency with Article 14, paragraph 4, defining innocent passage. To this 


106 ‘* The coastal State must not hamper innocent passage through the territorial sea. 
It is required to use the means at its disposal to ensure respect for innocent passage 
through the territorial sea, and must not allow the said sea to be used for acts contrary 
to the rights of other States.’’ 1956 I.L.C. Report 19. 

107 Expressed in its commentary to Art. 16, par. 1. Ibid. 

108 U.N. Doe. A/Conf. 13/C.1/L.38, Official Records, Vol. III, p. 220. The United 
States referred particularly to the Court’s dicta on p. 22 of the Judgment, [1949] 
L.C.J. Rep. 4. 

109 Official Records, Vol. III, p. 115, par. 10. The First Committee did not adopt the 
jeint proposal of Bulgaria and the U.S.S.R., which elaborated the second sentence and 
excluded warships from its scope. Doe. A/Conf. 13/C.1/L.46, ibid., p. 223, and p. 115, 
par. 9. The United Kingdom proposed to delete the second part of the second sentence 
beginning with ‘‘and.’’ Doe. A/Conf. 13/C.1/L.37, ibid., p. 218. In view of the adop- 
tion of the U. 8. proposal, the British proposal was not put to the vote. JIbid., p. 115, 
par. 11. 

110 Official Records, Vol. II, Plenary Meetings, p. 65, par. 3. 

111 And consequently it rejected the Yugoslav proposal, which required the coastal 
state ‘‘to take the steps which are necessary for the safety of navigation.’’ U.N. Doc. 
A/Conf. 13/C.1/L.16, ibid., p. 213, p. 114, par. 7, and p. 115, par. 12. 


583 
l 
S 
S 
S 

u 

1 

a 

n 
rt 

n 
ie 
a 
d 

l- 

is 
n, 

1 

il 

1e 
ly 
xt 

of 

a- 

it 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


end the six-Power proposal to Article 17, paragraph 1,''* was submitted, 
reading as follows: 
The coastal State may take the necessary steps in its territorial sea to 
prevent passage which is not innocent.""* 

This text met with some opposition ''* but was adopted in committee,’ 
and in the Plenary Meeting,’** and incorporated in Article 16, paragraph 1, 
of the Convention. 

Article 17, paragraph 2, of the Commission’s Draft presented no dif- 
ficulty and, as adopted, became Article 16, paragraph 2, of the Conven- 
tion.1!7 

Paragraph 3 of Article 17 as submitted by the Commission '!* met with 
substantial criticism. Here clearly the Commission proposed a subjective 
test, namely, the untrammeled opinion of the coastal state as sole condition 


for suspending the right of innocent passage. Amendments were intro- 
duced by several delegations ‘‘to make the condition in the first sentence 
more objective’’ 11° and to foreclose discrimination between different flags.’” 
The Netherlands delegate, in introducing the four-Power amendment to 
Article 17, paragraph 3, emphasized also that the proposed text was in- 
tended to incorporate the tenor of the Commission’s commentary to that 
paragraph **' and thus to render it more objective.'*? In the opposing view, 


112‘*The coastal State may take the necessary steps in its territorial sea to protect 
itself against any act prejudicial to its security or to such other of its interests as it is 
authorized to protect under the present rules and other rules of international law.’’ 
1956 I.L.C. Report 19. 

113 U.N. Doe. A/Conf. 13/C.1/L.72; Official Records, Vol. III, p. 231. The sponsors 
were: Greece, Netherlands, Portugal, United Kingdom, United States, and Yugoslavia. 

114 Thus the Soviet and Mexican representatives favored the text formulated by the 
Commission. Official Records, Vol. III, p. 96, par. 8, and p. 99, pars. 6-9. 

115 [bid., p. 100, par. 16. 

116 Tbid., Vol. II, Plenary Meetings, p. 65, par. 7. 

117 The text of Art. 16, par. 2, is as follows: ‘‘In the case of ships proceeding to in- 
ternal waters, the coastal State shall also have the right to take the necessary steps to 
prevent any breach of the conditions to which the admission of those ships to those 
waters is subject.’’ For the votes see Official Records, Vol. III, p. 100, par. 17, and 
ibid., Plenary Meetings, p. 65, par. 7. 

118 ‘¢ The coastal State may suspend temporarily in definite areas of its territorial sea 
the exercise of the right of passage if it should deem such suspension essential for the 
protection of the rights referred to in paragraph 1. Should it take such action, it is 
bound to give due publicity to the suspension.’’ 

119 Official Records, Vol. III, p. 79, par. 7, observations by the British delegate. 

120 Tbid., par. 6, observation by the Greek delegate. 

121 The delegate probably had this comment in mind: ‘‘In exceptional cases a tem 
porary suspension of the right of passage is permissible if compelling reasons connected 
with general security require it.’’ I.L.C. Report, 1956, p. 20. The words ‘‘if com: 
pelling reasons . . . require it,’’ imply a measure of accountability which is totally absent 
in the Commission’s draft. See also the Netherlands delegate’s observations in Official 
Records, Vol. III, p. 94, par. 17. 

122 Ibid., p. 88, par. 15. The text of the proposal sponsored by the four Powers 
(Netherlands, Portugal, U.K., U.S.A.) is as follows: ‘‘Subject to the provisions of 
paragraph 4, the coastal State may suspend temporarily in specified areas of its ter 
ritorial sea the innocent passage of foreign ships if such suspension is essential for the 


1959] GENEVA CONFERENCE ON LAW OF THE SEA 585 


the Commission’s text merely indicated who was to take the decision, and 
that 


Given the absence of an independent organ which could arbitrate in the 
matter of the application of an objective rule, the only practical pos- 
sibility was to maintain a subjective criterion as contained in the In- 
ternational Law Commission’s draft. The coastal State should cer- 
tainly substantiate any action it might take, but it undoubtedly had 
the right to initiate action at its own discretion.’** 

This view was shared by the delegates of the Soviet Union '** and India. 

The latter delegate, arguing the unavoidability of subjective discretion, 

stated : 
That did not, however, mean that the coastal State could act with 
impunity, for suspension of the right of passage would be bona fide 
only if ordered for the reasons given in paragraph 3, and the burden 
of proof would rest on the State alleging that such action was not 
bona fide.*** 


The Indian delegate clearly indicated the strength of the coastal state and 
the weakness of the state claiming innocent passage which was implied in 
the Commission’s draft. The four-Power proposal was intended to restore 
a balance between the two interests involved. As the delegate of the United 


States pointed out, this proposal had been made ‘‘to ensure that a coastal 


State had the right to enforce its own reguiations, but the doctrine of inno- 
cent passage must never be allowed to depend on the eaprice of such a 
State.’’1*° The delegate of the United Kingdom ‘‘ considered that it would 
be wrong to leave a coastal State to judge when and in what circumstances it 
should deem the suspension of innocent passage essential.’’'*7 The four- 
Power proposal, as amended by Greece,'** was adopted in the First Com- 
mittee by a narrow margin,'”® and in the Plenary Meeting the whole Article 
17 was adopted by a very large majority,’*® and became paragraph 3 of 
Article 16 of the Convention. 

Paragraph 4 of the Commission’s Article 17 was subjected to careful 
scrutiny and substantial changes.*** It will be recalled that this provision 
was the subject of some debate in the Commission in connection with Israel’s 
comment thereon and in the General Assembly in connection with Israel’s 


protection of its security. Such suspension shall take effect only after having been duly 
published.’’ U.N. Doe. A/Conf. 13/C.1/L.70; Official Records, Vol. III, p. 230. 

123 Observation by the Indonesian delegate, ibid., p. 94, pars. 18 and 19. 

124 Tbid., p. 94, par. 29. 125 Tbid., p. 96, par. 3. 

126 Tbid., p. 95, par. 33. 127 Ibid., p. 95, par. 38. 

128 The Greek proposal was to insert after the word ‘‘may’’ and before the word 
‘‘suspend’’ the words ‘‘without discrimination among foreign ships.’’ U.N. Doe. 
A/Conf. 13/C.1/L.31; Official Records, Vol. III, p. 93, par. 4, and p. 100, par. 18. 

129 The vote was 31 for, 27 against, with 5 abstentions. Ibid., p. 100, par. 20. 

130 Ibid., Vol. II, Plenary Meetings, p. 65, par. 7. The vote was 62 for, 1 against, 
with 9 abstentions. 

131 Its text is as follows: ‘‘There must be no suspension of the innocent passage of 
foreign ships through straits normally used for international navigation between two 
parts of the high seas.’’ 
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claim that the passage through the Straits of Tiran and the Gulf of Aqaba 
was not subject to suspension by the coastal state or states concerned.?* 
The decision of the Conference to adopt the four-Power amendment to 
paragraph 3 beginning with the words ‘‘subject to the provisions of para- 
graph 4...’’ had already settled a point, namely, that the right of suspen- 
sion was further limited by the rule to be laid down in paragraph 4. This 
would have been so in any event, but the inclusion of these words made 
the point even clearer. With reference to paragraph 4 the debate centered 
on two main aspects of the Commission’s draft: its inclusion of the word 
‘‘normally’’ and its omission of a rule governing access to a port through 
straits forming part of the territorial sea of one or more states. 

The United States proposed to eliminate the word ‘‘normally’’ on the 
ground that the Judgment of the International Court of Justice in the 
Corfu Channel Case, the acknowledged basis of paragraph 4 of Article 17, 
did not use this qualifying term.*** The retention of ‘‘normally’’ was 
urged by the delegate of Saudi Arabia on the ground that ‘‘the right of 
innocent passage could be exercised only in recognized international sea- 
ways.’’'** The delegate of Portugal, while supporting its omission, would 
bow to the majority.’*° The delegate of the Soviet Union deemed the 
word ‘‘very important’’ and favored its retention.°* Defending the 
American proposal, Mr. Dean recalled that ‘‘the Commission had not taken 
a vote on the insertion of the word ‘normally,’ which had been proposed by 
the USSR member at the Commission’s seventh session and accepted with- 
out discussion. He therefore considered that the Committee was free to 
delete or retain the word in question.’’**7_ The British delegate, supporting 
the deletion, pointed out that ‘‘it was vague, and might well become a 
future source of argument, friction and dispute between nations as to what 
was or was not the ‘normal’ use of a particular strait.’’?°* The decision 
of the Committee and the Conference was to drop the qualifying word 
‘‘normally,’’ as it was omitted from the three-Power proposal to paragraph 
4 which was adopted by the Committee and the Conference. The suppres- 
sion of ‘‘normally’’ was certainly justified in terms of the Corfu Channel 
Judgment. Whether it is likely to make much difference in practice only 
the future will show. For it can be contended with a degree of persuasive- 
ness that some such qualifying concept is inherent in the phrase used by 


132 See p. 572 above. 

133 U.N. Doe. A/Conf. 13/C.1/L.39; Official Records, Vol. III, p. 220. It was also 
dropped in the Netherlands proposal, Doc. A/Conf. 13/C.1/L.51, ibid., p. 224. See com: 
ment by the Netherlands representative, ibid., p. 79, par. 15, and the three-Power 
(Netherlands, Portugal, United Kingdom) proposal, Doc. A/Conf. 13/C.1/L.71, tbid., 
p. 231. 

134 Ibid., p. 94, par. 23; see also his remarks, p. 93, par. 9. 

135 Ibid., p. 94, par. 27. 136 Ibid., p. 94, par. 30. 

187 Ibid., p. 95, par. 31. 

138 Jbid., p. 95, par. 36. This argument was rejected by the delegate of Saudi Arabia, 
who recalled that the term ‘‘normally’’ had been used in several international instru- 
ments, and had been specifically included in the Convention and Statute on the Interna 
tional Régime of Maritime Ports, adopted at Geneva in 1923, to remove any doubts and 
ambiguity. Jbid., p. 96, par. 5. 
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the Court, the Commission and the Conference: ‘‘straits which are used 
for international navigation. . . .’’ In other words, the prohibition of 
suspension applies only to straits which are ‘‘used ...’’ When or which 
straits are used? Does the answer depend upon the density of the traffic,’*® 
the habitual choice of a strait by a particular flag, the location of a recog- 
nized route or some such criterion or a combination of several criteria? It 
may also be noted that the word ‘‘international’’ qualifies navigation and is 
itself not free of ambiguity.’*° 

The question of securing access to a port appears to have been raised 


‘ 


first by the Netherlands delegate saying: 


His delegation was convinced that the only just solution of the regime 
of gulfs, bays and estuaries bordered by two or more States was to pro- 
claim the principle of the free access of foreign ships to every port 
situated on their coasts, whether the water area in question included a 
central part which must be regarded as the high seas, or as being placed 
under the undivided co-sovereignty of the coastal States, or whether 
it was divided up into distinct territorial maritime zones.**! 
Amendments introduced by the British and Netherlands delegations to 
Article 17, paragraph 4, were intended to make this objective clear.*** The 
British delegate, commenting upon the amendments, declared : 
Their object was to ensure that passage was not impeded in waters 
which were essential to maritime communications. The main purpose 
of any maritime voyage was, after all, to arrive at the port of destina- 


The Netherlands amendment had a similar purpose, namely, 


to stress that ships should always be authorized to traverse the ter- 
ritorial sea for the purpose of entering a port.*** 


139 See Arthur H, Dean, ‘‘ The Geneva Conference on the Law of the Sea: What Was 
Accomplished,’’ 52 A.J.I.L. 607-629, at 623 (1958). 

140 The Saudi Arabian delegate’s point is borne out by the fact that the Geneva Con- 
ference used the word ‘‘normally’’ in spite of its vagueness. Thus in the Convention on 
the Territorial Sea, Art. 3 speaks of ‘‘normal’’ baselines and Art. 9 of roadsteads which 
are ‘‘normally’’ used. The Convention on the Continental Shelf states in Art. 5, par. 
8, that the coastal state shall not ‘‘normally’’ withhold its consent. 

141 6th Meeting, March 6, 1958, Official Records, Vol. III, p. 11, par. 13. At the 
preceding meeting, March 5, 1958, the British delegate observed in connection with the 
right of innocent passage through international straits: ‘‘In his delegation’s view, no 
established and customary right of passage or access could be done away with by the 
unilateral action of any of the neighboring coastal States.’’ Ibid., p. 9, par. 33. 

142 The British proposed to add the words ‘‘or waters constituting the sole means of 
access to a port.’’ U.N. Doe. A/Conf. 13/C.1/L.37, March 25, 1958; Official Records, 
Vol. III, p. 218. The Netherlands proposed a new text for Art. 17, par. 3 of which 
read: ‘‘There shall be no suspension of the innocent passage of foreign ships through 
Sealanes which are used for international navigation between a part of the high seas 
and another part of the high seas or the territorial waters of a foreign State.’’ U.N. 
Doe. A/Conf. 13/C.1/L.51, March 25, 1958; Official Records, Vol. III, p. 224. It may be 
noted that Portugal suggested that Art. 17, par. 4, be modified to read: ‘‘through straits 
and sea lanes... .’’? U.N. Doe. A/Conf. 13/C.1/L.47, March 25, 1958; Official Records, 
Vol. III, p. 223. 

143 Official Records, Vol. III, p. 79, par. 12. 

144 Tbid., p. 79, par. 15. 
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At the suggestion of the Chairman of the First Committee, proposals by 
different delegations relating to ‘‘the same questions of principle’’ '*> were 
consolidated into a single text. The resulting three-Power proposal in- 
cluded the words ‘‘straits or other sealanes’’ from the Portuguese, and the 
words ‘‘or the territorial waters of a foreign State’’ from the Netherlands, 
amendments.'"*® The United States decided to support this text.47 In 
presenting it to the Committee the Netherlands delegate declared that 
it was insufficient to declare the high seas open to traffie without also 
guaranteeing the right of entry into seaports. If the right of access 
to ports was to be assured to landlocked States, a fortiori, should it be 
guaranteed to the maritime countries.'** 
The use of the term ‘‘sealanes’’ was supported by some delegations '*? and 
opposed by others.'®*® Its use was defended by the Netherlands delegate on 
the ground that, although it had no special juridical significance, 
it was a term that would be easily understood by all concerned with 
international navigation. The term ‘‘straits’’ was much too narrow, 
because there were sea-lanes used for international navigation else- 


5} 
151 


where than in straits. 


However, the reference to sea lanes was deleted and, following a proposal 
by the Indonesian delegate, the words ‘‘territorial waters’’ were replaced 


by ‘‘territorial sea.’’ *°? 
The fundamental part of the three-Power proposal, with which the United 
States had associated itself, was strongly criticized by the delegate of Saudi 
Arabia. He opposed it on two grounds: first, on the ground that whereas 
international law provided for the right of innocent passage through straits 
linking two parts of the high seas, ‘‘it did not provide for such a right in 
the case of straits linking the open sea with an internal sea or with the 
territorial sea of a particular State.’’*°* He appeared to base this posi- 
tion on the Judgment of the International Court of Justice in the Corfu 
Channel Case,'** which he accepted. According to that decision he urged 


the right of innocent passage could be exercised in straits linking two 
areas of the high seas, but not in those linking a part of the high seas 
with the territorial waters of a State.’ 

145 Tbid., p. 80, par. 21. 

146 U.N. Doe. A/Conf. 13/C.1/L.71, March 28, 1958; Official Records, Vol. III, p. 231. 
This text was sponsored by The Netherlands, the United Kingdom and Portugal. The 
words in the British proposal were dropped. Ibid., p. 93, par. 11. 

147 Ibid., par. 5. 148 Ibid., p. 88, par. 16. 

149 See the Danish delegate’s observation that he would support the text ‘‘on the 
understanding that it referred to straits only in so far as they constituted sealanes.’’ 
Ibid., p. 93, par. 7. 

150 Thus the delegate of Saudi Arabia declared that ‘‘so far as he knew, the word did 
not constitute a legal term, and was not defined by any writer on international law.’’ 
Ibid., p. 93, par. 9, and p. 94, par. 22. See also the remark by the Soviet delegate, ibid., 
p. 94, par. 30. 151 Ibid., p. 94, par. 16. 

152 Ibid., p. 93, par. 14, and p. 96, par. 7. It may be noted that the term ‘‘sea lanes’’ 
appears in Art. 5, par. 6, of the Convention on the Continental Shelf adopted by the 
Conference. U.N. Doc. A/Conf. 13/L.55. 153 Ibid., p. 93, par. 9. 

154 [1949] I.C.J. Rep. 4. 155 Official Records, Vol. III, p. 96, par. 4. 


GENEVA CONFERENCE ON LAW OF THE SEA 589 


It may be noted that this represents an attempt to use a judgment of the 
Court as authority for both what it decides, which is the usual case, and 
for what it does not decide, which is a most unusual case. Clearly the 
Court, in the Corfu Channel dispute, was not concerned with the situation 
envisioned in the three-Power proposal. 

The second ground for the Saudi Arabian objection was that 


in his opinion the amended text no longer dealt with general principles 
of international law, but had been carefully tailored to promote the 
claims of one State. His delegation would be unable to support a text 
that covered only one specific case.'*° 
This contention does not appear to be borne out by the published record 
of the discussion in the Committee. On the contrary, in the view of the 
three Powers proposing the amendment, as stated by the Netherlands repre- 
sentative, 
the addition of the words ‘‘or the territorial waters of a foreign State’’ 
reflected existing usage safeguarding the right to use straits linking 
the high seas with the territorial sea of a State.’*" 


On the other hand, clearly the affirmation of this principle by the Con- 
ference gave strong support to one particular controversial case, namely, 
the right of passage through the Straits of Tiran and the Gulf of Aqaba to 
the Israeli port of Elath. The Committee adopted the three-Power pro- 
posal, with the amendments already indicated, by a roll-call vote of 31 


votes to 30, with 10 abstentions.*** In the Plenary Meeting, the delegate 
of the United Arab Republic asked for a separate vote on paragraph 4 of 
Article 17. This was opposed by the delegate of Denmark on the ground 
that 


the principle of freedom of navigation was indivisible, and when ves- 
sels crossed a portion of the high seas on their way to a port, it was ir- 
relevant whether or not they had to pass through the territorial sea of 
another State. The effect of a separate vote would be to discriminate 
between ships passing through the territorial sea of a State other than 
their flag State on their way from one part of the high seas to another, 
and ships passing through the same territorial seas on their way from a 
portion of the high seas to the territorial sea of a third State. The 
coastal State would be under an equal obligation to respect the right 
of innocent passage in both cases.*** 


156 Tbid., p. 96, par. 6. He also declared that ‘‘his government’s participation in the 
final act of the Conference would be conditional, among other things, on the rejection of 
the amendments to Article 17 at present before the Committee.’’ JIJbid., p. 94, p. 25. 

157 Ibid., p. 94, par. 16. 158 Ibid., p. 100, par. 21. 

159 Official Records, Vol. II, Plenary Meetings, p. 65, par. 5. He went on to justify 
this position by reference to Denmark’s practice: ‘‘ Part of the Danish coast bordered an 
international strait joining two parts of the high seas, and for more than one hundred 
years his country had maintained freedom of navigation through that strait in the in 
terests of international trade. Such an obligation as that which his country had assumed 
should be counterbalanced by corresponding rights in other parts of the world, and 
Denmark accordingly expected that there would be free passage for its ships through 
straits in the territorial seas of other States.’’ Jbid., par. 6. 
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The motion for a separate vote on the paragraph was defeated by 34 votes to 
32, with 6 abstentions, and the whole Article 17 was then adopted by 62 
votes to 1, with 9 abstentions. '® 
As adopted by the Conference, Article 17, paragraph 4, became Article 16, 

paragraph 4, and reads: 

There shall be no suspension of the innocent passage of foreign ships 

through straits which are used for international navigation between 

one part of the high seas and another part of the high seas or the 

territorial sea of a foreign State.’™ 

Whatever may have been the motives which prompted the three-Power 

proposal,’® it is clear that, rather than deal with the broad problem of bays 
or gulfs the coasts of which were under the sovereignty of several states, the 
Conference concentrated on the specific problem of the nature and extent of 
the right of innocent passage. In doing so it filled a gap left by the inter- 
national Law Commission, and the solution which it adopted did not follow 
the direction indicated by the Commission in its comment to Article 17, 
paragraph 4, relating to the particular question raised by Israel. The Con- 
ference showed concern for ensuring the right of innocent passage in all 
conceivable situations and, while mindful of the interest of the coastal states, 
for protecting its character as an independent right not subordinate to any 
claim of sovereignty on the part of coastal states..°%* In proceeding along 
this line and also in insisting on objective criteria for both the right of 
innocent passage and the right of protection of the coastal states, the 
Conference corrected in some measure the overly exclusive concern of the 
Commission with the latter. 


d. Duties of Ships during Innocent Passage 


Article 18, the last clause in the International Law Commission’s draft 
devoted to an aspect of innocent passage, reads as follows: 


Foreign ships exercising the right of passage shall comply with the 
laws and regulations enacted by the coastal State in conformity with 
the present rules and other rules of international law and, in particular, 


with the laws and regulations relating to transport and navigation.’ 

Here, as in the case of other provisions bearing on the right of innocent 
passage, the aim was to ensure the application of objective standards. The 
Commission’s draft contained that standard in providing, in substance, that 


160 Jbid., p. 65, par. 7. In explaining his abstention, the delegate of Saudi Arabia 
reiterated his argument that par. 4 ‘‘had been drafted with one particular case in view,’’ 
and concluded: ‘‘Saudi Arabia would take the necessary steps to protect its national 
interests against the interpretation and application of paragraph 4.’’ JIbid., par. 8. 

161 U.N. Doe. A/Conf. 13/L.52; Official Records, Vol. If, Plenary Meetings, p. 134. 

162 It may be noted that the question of the Gulf of Aqaba was injected into the 
deliberations of the First Committee at their very outset by the delegate of Saudi 
Arabia, who claimed that this gulf ‘‘came under exclusive Arab jurisdiction.’’ Ibid., 
Vol. III, 3rd Meeting, March 4, 1958, p. 3, par. 30. 

163 Cf, the observations of the delegates of The Netherlands, the United States and the 
United Kingdom, ibid., p. 9, par. 33; p. 94, par. 15; p. 95, pars. 33 and 37. 

164 1956 I.L.C. Report 20. 
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the national laws and regulations shall be ‘‘in conformity with the present 
rules and other rules of international law.’’ In the battle of amendments 
in the First Committee the lines were drawn between those who supported 
the international standard and the supporters of the national standard, 
that is, between those who favored the supremacy of international law and 
those advocating the primacy of municipal law. In short, the old contest 
respecting the treatment of foreigners was re-enacted with reference to in- 
nocent passage. The protagonist of national treatment was Mexico. It 
submitted a proposal in which the international standard was transposed 
from the laws enacted by the coastal state to the duty of foreign ships to 
observe them.'® Explaining this proposal, the delegate of Mexico pointed 
out that 


there was no doubt in his delegation’s view that the words ‘‘in con- 
formity with the present rules and other rules of international law’’ 
should apply to the exercise of the right of passage by foreign ships, 
and not to the enactment of laws and regulations by the coastal State.?* 


He also argued that 


the obligation on coastal States to comply with rules of international 
law in enacting domestic laws and regulations was clearly expressed in 
Article 1, paragraph 2, and in Article 17, paragraph 1, of the Com- 
mission’s draft.?® 


The principal argument against the Mexican proposal was the six-Power 
proposal, which consolidated various individual amendments and which 
differed only slightly from the Commission’s text.’** Commenting upon 
these two texts, the British delegate said that their essence 


was that foreign ships must comply with laws and regulations enacted 
by the coastal State, subject to the one proviso that such legislation was 
in conformity with the present and other rules of international law. 
If that proviso were omitted, there would be no limitation whatsoever 
on the laws which the coastal State could enact. The Mexican amend- 
ment, far from making the enactment of laws and regulations by the 
coastal State subject to their conformity with the rules of international 
law, contained a quite different proposal: that the qualification should 
apply exclusively to ships exercising their right of passage.’® 


165 The Mexican proposal for a new text of Art. 18 was worded as follows: ‘‘ Foreign 
ships exercising the right of passage shall comply, in conformity with the present rules 
and other rules of international law, with the laws and regulations enacted by the 
coastal State, and, in particular, with those relating to transport and navigation.’’ 
U.N. Doe. A/Conf, 13/C.1/L.45; Official Records, Vol. III, p. 222 

166 Tbid., p. 96, par. 15. 167 Ibid., p. 97, par. 16. 

168 U.N. Doe. A/Conf. 13/C.1/L.72; Official Records, Vol. III, p. 231. It ran as fol- 
lows: ‘‘1, Foreign ships exercising the right of passage shall comply with the laws and 
regulations made and published by the coastal State in conformity with the present rules 
and other rules of international law. 2. The coastal State has the right to take in its 
territorial sea the necessary steps in order to prevent infringements of the laws and 
regulations mentioned in paragraph 1, and to ensure the enforcement of such laws and 
regulations.’’ See also ibid., p. 96, par. 13. The sponsoring Powers were: Greece, 
Netherlands, Portugal, United Kingdom, United States, and Yugoslavia. 

169 Tbid., p. 97, par. 18. 
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In proceeding to vote on the different proposals the Committee maneuvered 
itself into a procedural cul-de-sac, the result of which was that there re- 
mained no text for Article 18 before the Committee. The Committee first 
adopted the Mexican amendment by 33 votes to 30, with 10 abstentions.**” 
Thereupon five delegations withdrew their support from the six-Power 
proposal,’*' which the Chairman declared to have been rejected, in any 
event, as the result of the adoption of the Mexican amendment.'** The Com- 
mittee then adopted one part of a joint amendment submitted by Greece and 
The Netherlands and rejected another.‘ After a procedural discussion 
in which the incompatibility of the two adopted proposals was stressed, the 
Committee rejected both by 34 votes to 28, with 10 abstentions.‘** <A grace- 
ful retreat by the Chairman enabled the Committee to adopt, by 59 votes to 
none, with 3 abstentions, the original text of the International Law Com- 
mission.’*® This text, with a consequential change (‘‘in conformity with 
these articles’’ in place of ‘‘the present rules’’) and the insertion of the 
word ‘‘innocent”’ in the phrase ‘‘right of passage’’ suggested by the Draft- 
ing Committee,'*® was adopted by the Conference by 72 votes to none, with 
2 abstentions, and became Article 17 of the Convention.*** This completed 
the Conference’s work on innocent passage. There can be little doubt that, 
in preferring the Commission’s text rather than the Mexican proposal, the 
Conference scored a point in favor of the international standard as against 
the national-treatment principle. Whether the text of Article 17 will 
obviate disputes relating to the applicable national enactments and their 
conformity with the Convention and customary international law remains 
to be seen. In particular it remains to be seen whether the right to en- 
force these enactments, implicitly recognized in Article 17, includes the 
right to prevent a ship from passing through the territorial sea..** It would 
seem that the Conference’s solution leaves room for supplementary regula- 
tion by bilateral or multilateral instruments. 


6. Conclusions 


There is obviously room for differing evaluations of the work of the Con- 
ference discussed above and in particular of its contribution to the solution 


170 Ibid., p. 101, par. 27. 

171 Ibid., p. 101, par. 28. Yugoslavia apparently remained the sole supporter. 

172 Tbid., p. 101, par. 31. 

173 U.N. Doe. A/Conf. 13/C.1/L.32; Official Records, Vol. III, p. 217. The Com 
mittee adopted the words: ‘‘The coastal State may not, however, apply these rules or 
regulations in such a manner as to discriminate between foreign vessels of different 
nationalities,’’ and rejected the words ‘‘nor, save in matters relating to fishing and 
shooting, between national vessels and foreign vessels.’’ IJbid., p. 101, pars. 34, 35. 

174 Thid., p, *02, par. 16. 175 Tbid., p. 109, par. 57. 

176 Tbid., p. 256. 

177 Official Records, Vol. II, Plenary Meetings, pp. 65 and 134. 

178 Cf. Max Sgrensen, ‘‘Law of the Sea,’’ International Conciliation, No. 520, p. 234 
(Nov. 1958). He apparently assumes that ‘‘the coastal State is authorized to enforce 
its laws and regulations on foreign ships passing through its territorial sea, but is not 
allowed to prevent a ship from passing through merely on the ground of a violation of 
such laws or regulations.’’ 
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of the question of passage through the Straits of Tiran and the Gulf of 
Aqaba. The intent of the Conference to reduce the element of subjectivism 
and to provide a better balance between the interests involved—security on 
the one side and freedom of navigation on the other—will probably meet 
with general approval. The large majorities in favor of the several articles 
are indicative of it. Whether the Conference actually succeeded in trans- 
lating this intent into the articles dealing with vital aspects of innocent 
passage is debatable.’*® 

Concerning the specific problem of passage through the Straits of Tiran 
and the Guif of Aqaba, the contribution of the Conference is significant. 
The Conference, in Article 16, paragraph 4, decidedly gave its support to 
the point of view of all those governments which have taken their stand on 
the right of transit through the Straits and the Gulf. The reproach of the 
Arab states that the Conference was concerned with this specific problem, 
though approaching it through a general formula, seems to be well 
founded.'®° However, it is still a question whether the Conference adopted 
a rule the validity of which depends upon ratification of the Convention, 
or whether it merely confirmed an existing principle the validity of which 
is independent of acceptance of the Convention. The Conference received 
from the United Nations General Assembly the broad mandate to examine 
the law of the sea, ‘‘ taking account not only of the legal, but also of the tech- 
nical, biological, economic and political aspects of the problem.’’'** The 
Conference does not seem to have come to any conclusion as to whether its 
work was primarily codificatory or in the nature of progressive development, 
although it debated this matter in connection with the number of ratifica- 
tions to govern the entry into force of the conventions, and the inclusion of 
denunciatory clauses or reservations.’*? The Convention on the Territorial 
Sea does not state, as does the Convention on the High Seas, that it codifies 


the pertinent rules of international law and that its provisions are ‘‘gen- 
erally declaratory of established principles of international law.’’*** On 


the other hand, it contains no provision regarding reservations, as do the 
Conventions on Fishing and the Continental Shelf.’** 

With respect to the last part of Article 16, paragraph 4, however, it has 
been said that the Conference ‘‘adopted a new rule which clearly applied 
to the Israeli-Arab controversy,’’ and that ‘‘the result reached was in 
accord with the general position of the United States’’ as laid down in the 
Aide-Mémoire of February 11, 1957.'*° This might be taken to mean that, 

179 Thus Sorensen argues that Art. 14, par. 4, far from restricting, ‘‘now extends the 
rights of the coastal State and allows it to interfere with passage on such grounds as 
the nature of the cargo and its ultimate destination—provided, of course, that such 
factors are genuinely of a character to prejudice the security of the coastal State in the 
specific case.’? Ibid. This view, if correct, would go a long way towards nullifying the 
right of innocent passage. 180 See Sgrensen, loc. cit., p. 236. 

181 Res. 1105 (XI), Feb. 21, 1957; Official Records, Vol. Il, Plenary Meetings, p. xi. 

182 Ibid., Plenary Meetings, pp. 26, 27, 52, 56, 57, 58, 59, 60. 

183 Tbid., 135. 

184 Cf, Art. 19 of the former and Art. 12 of the latter. JIJbid., pp. 141, 143. 

185 Arthur H. Dean, ‘‘ The Geneva Conference on the Law of the Sea: What Was Ac 
complished,’’ 52 A.J.I.L. 607-629, at 623 (1958). For the Aide-Mémoire, see p. 
576 above. 
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unless ratified, that rule would not be binding. On the other hand, the 
debates at the Conference would seem to give substance to the view that the 
rule was part of international law. Their evidentiary value is significant.** 
The latter view would certainly correspond quite closely to the position 
taken by the Members of the United Nations in the General Assembly in 
favor of the right of passage through the Straits and the Gulf as a right 
based upon existing international law. 

There is a difference between their position, however, and the rule of 
Article 16, paragraph 4. Whereas the Members urged freedom of passage 
on the basis that the Gulf ‘‘comprehends international waters and that no 
nation has the right to prevent free and innocent passage in the Gulf and 
through the Straits giving access thereto,’’?*’ thus resting their claim es- 
sentially on the Corfu Channel Judgment, the Geneva Conference, while 
retaining this, added the further principle that there shall be ‘‘no suspension 
of the innocent passage of foreign ships through straits which are used for 
international navigation between one part of the high seas and . . . the 
territorial sea of a foreign State.’’ This is a simpler way to the same port. 
It has the advantage which, particularly in the case of the Gulf of Aqaba, 
should not be overlooked, of rendering unnecessary proof of the affirmation 
or fact that the Gulf ‘‘comprehends international waters,’’ about which 
there was some uncertainty in the International Law Commission.?** 

Should exception be taken to the validity of the principle formulated by 
the Geneva Conference, then the right of passage would rest, as it did before, 
solidly on the fact that the Straits of Tiran connect with a gulf or bay the 
coasts of which are under the sovereignty of several states. Such gulfs or 
bays have traditionally had the character of open seas, and under interna- 
tional law, if not under the holding in the Corfu Channel Case, there is a 
right of innocent passage through such straits to such bays or gulfs.’*° 

186 Philip C. Jessup, ‘‘The Geneva Conference on the Law of the Sea: A Study in 
International Law-Making,’’ 52 A.J.I.L. 730-733, at 732 (1958): ‘‘The debates in the 
Conference would naturally contribute further evidence of what states consider to be ‘a 


general practice accepted as law’.’’ 


187 Cf. U. 8S. Aide-Mémoire, p. 576 above. 188 Cf, p. 572 above. 

189 Gidel, note 49 above, at p. 601, affirms the right of innocent passage to the differ 
ent littoral states situated on a bay. Concerning passage through straits connecting 
with such a bay, he says: ‘‘A partir du moment ov plusieurs riverains se partagent les 
cdtes de cette mer, celui qui détient 1’entrée a, en vertu du droit international, et 4 moins 
de limitation de régimes conventionnels spéciaux, ]’obligation de laisser les Etats tiers 
passer par cette entrée. Il parait devoir en étre de méme dans le cas d’une baie. . - - 
On ne doit pas facilement présumer pour des espaces maritimes la condition d’eaux 
‘intérieures,’ puisque le passage inoffensif peut n’y étre pas accordé par 1’Etat riverain.’’ 
Ibid. at 603. See also the statement by the delegate of The Netherlands, p. 587 above. 


DISCOVERY BY INTERVENTION: THE RIGHT OF A STATE 
TO SEIZE EVIDENCE LOCATED WITHIN THE 
TERRITORY OF THE RESPONDENT STATE 


By Nastm Hasan SHAH 


Advocate, Supreme Court of Pakistan, Lecturer 
University Law College, Lahore 


Do states possess the right to seize evidence located within the territory 
of another, by forcible measures if necessary, if the object of this action is 
to procure the best evidence and thereby facilitate the task of an inter- 
national tribunal in the decision of a dispute brought before it? In other 
words do states have the right to obtain discovery of evidence by interven- 
tion? This was one of the questions which the International Court of 
Justice was called upon to decide in the Corfu Channel Case. 

Before examining the verdict of the Court let us recall what is generally 
and the usual methods 


understood by the term ‘‘disecovery of evidence”’ 


for obtaining such discovery. The term ‘‘discovery’’ is used to describe 


certain processes by which a party to a civil cause or matter is enabled to 


obtain from the opposite party answers on oath to questions as to the facts 
in dispute between them and to obtain information regarding, and produc- 
tion of, the documents relevant to the dispute, for the purpose of preparing 
for the trial of the cause and of obtaining judgment.’ 

The usual modes of discovery are three in number; namely, disclosure of 
the existence of documents, inspection of documents and interrogatories. 

The purpose underlying discovery of evidence is to assist a party in 
proving its case by requiring the opposite party to disclose documents in its 
possession or control, or answer questions relevant to the matter in issue and 
thus furnish evidence which is actually helpful to the other party. In 
many countries courts can, by utilizing special procedures, compel parties 
to produce documents and other relevant evidence which the courts must 
take into account to arrive at the correct decision of the case. 


SITUATION IN THE INTERNATIONAL FIELD 


To appreciate the position of international tribunals with regard to ob- 
taining discovery of evidence, it is interesting to recall that in the early 
disputes falling for decision by the mixed arbitral tribunals or mixed com- 
missions, as they were called, constituted under the Jay Treaty of 1794, 
namely, the Spanish Spoliation Mixed Commission (constituted under 
Article 21 of the Treaty between Spain and the United States of October 
27, 1795) and the Mixed Commission under the Ghent Treaty (1814) and 


112 Halsbury’s Laws of England, Pt. I, p. 2 (3rd ed.). 
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others, the Commissioners, as a rule, were only authorized to admit in evi- 
dence the documentary and oral evidence presented by the parties them- 
selves. As regards powers to eall upon parties to produce evidence by dis- 
closure of documents or by interrogatories, unless such powers were pro- 
vided for in the compromis itself, the Commissioners had no authority to 
require the parties to comply with their directions in this regard unless the 
agents of the parties themselves agreed to such a course. 

An important advance with respect to the powers exercisable by inter 
national tribunals over the parties during the conduct of cases and in the 
matter of production of evidence and related questions was registered by 
the provisions of the Hague Conventions of 1899 and 1907 for the Pacitic 
Settlement of International Disputes. By Article 44 of the 1899 Conven 
tion, the Tribunal was authorized to call upon the agents of the parties for 
the production of all papers, and could demand all necessary explanations 
In case of a refusal by a party to comply with these requirements, the 
Tribunal could take note of this fact. Another provision, of some 
importance, was added to this in the Convention of 1907, which, besides 
re-incorporating the above provision (as Article 69), further obliged th: 
states to 
undertake to supply the tribunal as fully as they considered possible, 
with all the information required for deciding the case. (Article 75 

The aim of these provisions was to enable international tribunals to ex 
ercise powers in this regard similar to those possessed by ordinary municipal! 
tribunals. It was realized that, in the nature of international society, it 
was impossible to enable an international tribunal to get information by a 
process like subpoena of documents resorted to by many municipal courts. 
although in individual cases there are instances of even this power being 
given to an international tribunal (e.g., the Convention of May 22, 1902, 
between the United States of America and Mexico in the Pious Fund 
Arbitration).* But when, in the Norwegian Ships Case, referred to arbitra- 
tion under a special agreement in 1921, the Norwegian Minister, in negoti 
ating the compromis, inserted in the draft an article providing that ‘each 
party shall, at the request of the other furnish promptly all records, docu 
ments or facts in its possession or control bearing upon the subject of the 
arbitration as such other party may consider necessary in the presentation 
of its case,’’ the draft article provided that in ordinary judicial proceedings 
the other party is subject to subpoena. If arbitration is to be a successful 
method of adjusting international disputes, some such provision as this 
seems to be required as a substitute for the subpoena in ordinary judicial 
proceedings.*® 

The absence of any comparable powers vesting in international tribunals 
was remedied by indirect means, the tribunals being entitled to draw in- 
ferences in certain circumstances. Thus, where evidence, which would 
probably influence the decision of the tribunal, was peculiarly within the 
2 Seott, Hague Court Reports, p. 1. 

8 Quoted in C. M. Bishop’s International Arbitral Procedure 42-43. 
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knowledge of the claimant or of the respondent government, the failure to 
produce it, unexplained, could be taken into account in reaching a decision.‘ 
Practice showed that the obligation to supply the tribunal as far as possible 
with all information required for the decision of the case was generally 
complied with by the agents. Occasionally it was found necessary to resort 
to the sanction laid down by the rule in the above-mentioned case: the draw- 
ing of an inference from the non-production of evidence peculiarly within 
the knowledge of one of the governments. In several instances, evidence 
presented by the claimant was held sufficient to establish the claim in view 
of the failure of the respondent government to introduce rebutting evi- 
dence.” The use of forcible measures by a state for establishing its case was, 
however, never previously contemplated. 

Some further powers for international tribunals were conferred in the 
Statute of the Permanent Court of International Justice. By Article 50 
the Court was given powers enabling it to obtain relevant information by 
entrusting ‘‘any individual, body, bureau, commission or other organization 

with the task of carrying out an enquiry or giving an expert opinion.’’ 
The World Court is authorized to ‘‘make all arrangements coneerned with 
the taking of evidence’’ (Article 48) and can, ‘‘even before the hearing 
begins, call upon the agents to produce any document or to supply any 
explanations’’ (Article 49). Formal note can be taken of any refusal. 
This last provision is couched in nearly the same words as the corresponding 
provisions of the Hague Conventions, but its scope is enlarged by the ad- 
dition of the words, ‘‘even before the hearing begins.’’ 

Nonetheless, it is not correct to infer that the International Court is now 
in a position to obtain all relevant information and documents from the 
parties. The Court can only request the parties. Rule 54, framed in 
pursuance of Article 49 of the Statute, provides: 

The Court may request the parties to call witnesses or experts, or may 
call for the production of any other evidence on points of fact in regard 
to which the parties are not in agreement. 

In case the parties do not comply with such a request, the Court shall take 
formal note of the refusal. This may lead, as noted above, to the Court 
raising an inference against that party. But this is not an inflexible rule. 


In the Corfu Channel Case itself no adverse inference was raised, despite 
the fact that the Court formally requested the Agent of the United King- 
dom, under the above provisions, to produce the documents referred to as 
XCU ° for the use of the Court. These documents were not produced, the 
Agent pleading naval secrecy ; and the United Kingdom witnesses declined 


*U. S. A. (William A. Parker) v. United Mexican States, 4 U.N. Reports of Arbitral 
Awards; 21 A.J.I.L. 174 (1927). 

5U. 8. A. (Edgar A. Hatton) v. United Mexiean States, 4 U.N. Rep. of Arb. Awards 
239; U.S. A. (L. J. Kalklosch) v. United Mexican States, ibid. 412; U. S. A. (Lillie 8. 
Kling) v. United Mexican States, ibid. 575, 25 A.J.I.L. 367 (1931); Rép. francaise 
(Georges Pinson) v. Etats-Unis Mexicains, Jurisprudence de Ja Commission Franco- 
Mexieaine des Réclamations (1922-32) (Paris, A. Pedone, 1933). 

*These were documents regarding orders given to the fleet effecting the passage 
through the Corfu Straits on Oct. 22, 1946, in case they were fired upon from the coast. 
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In its opinion, announced on April 


to answer questions relating to them. 
9, 1949, it declared: 


The Court cannot, however, draw from this refusal to produce the 
orders any conclusions differing from those to which the actual events 
gave rise... 


OPERATION ReETAIL—MINE-SWEEPING OPERATION 


It was in this state of the law regarding discovery of evidence in inter- 
national jurisprudence for the states choosing to submit their disputes to 
the jurisdiction of an international tribunal or were signatories of the 
optional clause of the Court’s compulsory jurisdiction when, to quote Sir 
Hartley Shaweross, ‘‘in the quiet daylight of an autumn afternoon’’ on 
October 22, 1946, two of His Majesty’s Warships, Sawmarez and Volage, 
were struck by submarine mines in Albanian territorial waters with the 
result that 44 British sailors were killed and a large number gravely injured. 
Besides this loss to human life, serious damage was caused to the ships. 
What was the cause of the explosions? Who was responsible for this grave 
incident? These were naturally the questions that arose in the minds of the 
United Kingdom authorities. On November 12/13, 1946, the Royal Navy 
assembled a large naval force consisting of an aircraft carrier, cruisers and 
other war vessels, which entered Albanian territorial waters at 9 a.m. on 
November 13 and swept the Corfu Channel. This operation was called 
**Operation Retail.’’ It was considered by Albania to be a deliberate 
violation of her territory and sovereignty and an act contrary to interna- 


tional law. 

According to the United Kingdom the operation was one of extreme 
urgency, and it considered itself entitled to carry it out. In the proceedings 
before the International Court of Justice, one of the principal arguments 
in justification of the operation was that it was carried out to secure, as 
quickly as possible, the corpora delicti for fear they should be taken away 
without leaving traces. An intervention, in the territory of another state, 
which had for its object the obtaining of evidence in order to submit it to 
an international tribunal and thus facilitate its task was permissible, as a 
measure of self-help. 


Some Facts 


The question was thus posed for the first time as to whether action taken 
by a state in the territory of another with the purpose of obtaining and 
preserving evidence is justifiable under international law. Unfortunately 
from the purely factual angle, it is doubtful if ‘‘Operation Retail’’ was 
undertaken for discovering and collecting evidence of Albania’s de- 
linqguency. This plea was taken—and under the law the United Kingdom 
was fully competent to take such a plea—only after the conclusion of the 
Special Agreement on March 25, 1948, between the Agents of the United 
Kingdom and Albania, asking the Court to proceed to decide two questions 


7 Corfu Channel Case (Merits), [1949] I.C.J. Rep. 4, at 32; 43 A.J.I.L. 558, at 579 
(1949). 
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regarding the incidents in the Corfu Channel. The second of these asked 
the Court to adjudicate on the legality of the United Kingdom operation of 
November 12/13, 1946, under international law. 

The following facts appear to show that the plea taken by the United 
Kingdom before the International Court of Justice for its action of No- 
vember 12/13 was an afterthought. The first communication regarding the 
subject is the note of the United Kingdom sent to the Albanian authorities 
on October 26, 1946. The note stated that ‘‘in view of the serious aecidents 
which recently occurred to two of His Majesty’s ships passing through the 
Corfu Channel ... British mining authorities will shortly sweep the 
Channel.’’ In the meeting of the International Board on the Post War 
Mine Clearance in European Waters held on October 31, 1946, the view 
expressed by the British representative was only to the effect that, inasmuch 
as the channel was an international waterway, it was desirable that it be 
swept. With this view the representatives of France, the United States, 
and the U.S.S.R. on the Board agreed, the last insisting that Albania’s 
consent to the sweeping of the channel be obtained before it was swept and 
it was unanimously agreed that this should be done at a ‘‘favourable op- 
portunity,’ which expression was intended to mean ‘‘that all conditions 
were generally acceptable, including no objection by Albania.’’*® Finally, 
in the letter of November 10, 1946, sent by the United Kingdom Government 
to Albania communicating to her the decision to sweep the channel, the 
only reason mentioned was that this was necessary in order to remove a 
‘serious menace to international navigation.’’ On November 13, ‘‘Opera- 
tion Retail’’ was carried out. 

Even after the mine-sweeping operation, in the Security Council debates 
on this subject, the United Kingdom representative did not contend that 
‘Operation Retail’? was undertaken for the purpose of collecting and pre- 


serving evidence before it disappeared. On the other hand, the impression 
sought to be created was that ‘‘Operation Retail’’ had been carried out 
under the recommendation of the International Board. An author of a 


standard textbook, revising his work for a new edition during that period, 
commenting on the Corfu Channel incidents in the light of the Security 
Council debates, describes the British action of November 12/13 as having 
been undertaken in pursuance of the decision of the International Mine- 
sweeping Commission.°® 

It was in the Memorial submitted to the Court by the United Kingdom 
on September 30, 1947, that the matter was alluded to for the first time in 
another strain. In paragraph 19 of the Memorial it was stated: 


The nature of the explosions and the extent of the damage were such 
as to indicate that they were caused by mines. It was urgently neces- 
sary to ascertain the cause of the explosions and, if caused by mines, 
what mines they were—whether they were moored or not and how 
they came to be in a channel which had for two years been clear. . . .2° 


® Annex 15 to United Kingdom Memorial, pp. 103, 104. 
® Charles G. Fenwick, International Law (3rd ed., 1948). 
10 The Corfu Channel Case, Pleadings, Oral Arguments, Documents, Vol. I, p. 25. 
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Whether these words can be construed as laying the foundation for the 
argument ultimately presented that ‘‘Operation Retail’’ was carried out 
for the purpose of collection and preservation of evidence, is debatable, and 
it was only in the reply filed by the United Kingdom Government to 
Albania’s counter-memorial on September 30, 1948, some four months after 
the Special Agreement with regard to the question to be determined by the 
Court, that this plea was clearly spelled out in all its amplitude for the 
first time. 

From the above facts it would appear that this plea was taken as a legal 
defense to justify the infringement of Albanian territorial sovereignty—a 
defense which it was undoubtedly open to the United Kingdom Government 
to put forward; but from the purely factual angle it appears that ‘‘Opera- 
tion Retail’’ was ordered, as the earliest letters indicated, ‘‘in view of the 
serious accidents’’ and the anxiety to clear the channel, whether Albania 
agreed to it or not, and not merely to obtain and preserve evidence of 
Albania’s delinquency. 


Tue Unirep Kinepom 


Coming to the United Kingdom plea itself, that under modern interna- 
tional law states possess the right to use forcible measures, by way of self- 
help, for remedying an antecedent wrong committed against them, if the 
measures taken by them are in the interest of the international community 
and caleulated to advance the cause of international justice, there is no 
doubt that the plea presented by the United Kingdom posed for determina- 
tion by the Court the very important question as to how far forcible 
measures can still be exercised by states in the face of the provisions of the 
United Nations Charter. 

Down to the eve of World War I, international law continued to recognize 
as legal the practice of states of taking certain enforcement procedures by 
themselves for coercing other members of the society of nations to live up 
to their obligations. In the absence of a proper international organization, 
self-help by the state itself was recognized as a means of obtaining redress 
or reparation. If a state defied international law and committed a wrong, 
the state wronged resorted to self-help to secure fulfillment of the duties 
which the law-breaking state owed to it. Even after the establishment of 
She League of Nations, at least until the Pact of Paris (1928), the use of 
forcible measures by a state to redress what it itself considered to be a 
wrong was considered possible in certain circumstances. 

In 1923, following the murder of certain Italian officers engaged in an 
official expedition on the Greek border, the Italian Government, not being 
satisfied with the reply of Greece to its ultimatum, bombarded and seized 
the Island of Corfu, evacuating it only after over a month’s occupation. De- 
spite the use of such extreme measures of force to obtain satisfaction for 
what Italy considered an international wrong, a legal committee of the 
League of Nations did not find it possible to hold such measures to be con- 
trary to international law. It expressed the opinion that the legality of 
such measures depended on the particular circumstances of each case, and 
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left it to the Council of the League to determine in each case the issue after 
the fact.” 

Question [V. Are measures of coercion which are not meant to con- 
stitute acts of war consistent with the terms of Articles 12 to 15 of the 
Covenant when they are taken by one Member of the League of Nations 
against another Member of the League without prior recourse to the 
procedure laid down in these articles ? 

Answer to Question IV: Coercive measures which are not intended 
to constitute acts of war may or may not be consistent with the pro- 
visions of Articles 12 to 15 of the Covenant and it is for the Council, 
when the dispute has been submitted to it, to decide immediately, hav- 
ing due regard to all the circumstances of the case and the nature of 
the measures adopted, whether it should recommend the maintenance 
or the withdrawal of such measures.’” 

In the Naulilaa Case, decided in 1928 by the German-Portuguese Arbitral 
Tribunal, the use of force as a measure of self-help was considered legal if 
certain conditions were fulfilled, namely, ‘ if its object was to im- 
pose on the offending State [which was responsible for the previous act 
contrary to international law] reparation for the offence, the return to 
legality or the avoidance of new offences.’’ '* 

The Pact of Paris or the General Treaty for the Renunciation of War, 
1928, for the first time made the use of force by states illegal. By Article 
2 the ‘‘High Contracting Powers’’ agreed 

that the settlement or solution of all disputes or conflicts, of whatever 
nature or of whatever origin they may be, which may arise between 
them, shall never be sought except by pacific means. 
This prohibition is reaffirmed in the Charter of the United Nations, which 
declares that 
All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any state, or in any other manner inconsistent with the 
purposes of the United Nations. (Paragraph 4 of Article 2.) 
It is in the light of these considerations that the United Kingdom plea of 
self-help in the Corfu Channel Case is to be viewed. 


Tue PLEA oF SELF-HELP IN OPERATION RETAIL 


When the United Kingdom Government ordered its mine-sweepers to 
sweep the Albanian territorial waters on November 12/13, 1946, to redress 
the international wrong of Albania in not notifying to the world the ex- 
istence of mines in its territorial waters, the traditional remedy of self-help 
was being utilized by the United Kingdom. The nature of the self-help, 
it was said, was merely the abatement of an international nuisance and the 
collection and preservation of evidence of the delinquency preparatory to 
the submission of the grievance to the appropriate international organ. 

11 Report of the Special Committee of Jurists. 

12 League of Nations Official Journal, 1924, p. 524; 18 A.J.I.L. 537 (1924). The 


report was adopted by the Council. League of Nations Official Journal, 1924, p. 527. 
132 U.N. Reports of Arbitral Awards 1011, at 1025-1026. 
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Self-help for such a limited purpose, it was contended, was still valid under 
modern international law, and the Court was urged to sanction such a 
limited right. 

The reasons advanced for the recognition of such a limited and narrow 
right of self-help were the classic reasons heretofore invoked by states to 
justify the right of self-help with due regard to the actual stage of the 
development and organization of the international community. Interna- 
tional law, it was recalled, could not yet be regarded as a fully developed 
system of law either with respect to the certainéy of its principles or more 
particularly with respect to the machinery for enforcing the law. Inter- 
national law, it was emphasized, still recognized and had to recognize a 
larger measure of self-help than municipal law needed to recognize, for in 
proportion as the machinery of justice and police was deficient, self-help had 
to be given a larger scope. 

In the instant case, since Albania was not subject to the compulsory 
jurisdiction of the International Court of Justice, not having accepted the 
Optional Clause of the Court’s jurisdiction, interim measures of protection 
could not have been sought from the Court, while a reference to the Se- 
curity Council would have involved delay and probably produced nothing 
but a veto. Meanwhile, the newly-laid mines, the evidence of Albanian 
guilt, might have disappeared either because they had special sinking de- 
vices or had been swept up by those who laid them. In these circumstances 
the United Kingdom maintained that a state must be allowed a strictly 
limited right of self-help, and the legal principle which it requested the 
Court to approve was couched in the following words: 


When State A has suffered damage and State A had good reason 
to suspect that State B has committed against it a serious offence—an 
illegality under international law—and State A wishes to bring that 
offence before the appropriate international organization, if the evi- 
dence justifies its suspicion, State A may take action—which in other 
circumstances would be an infringement of the rights of State B to 
investigate the cause of the loss and to preserve evidence if it is found 
—if State A has good reason to think that, if it does not do this, State 
B will cause evidence to disappear, always provided that the action is 
not disproportionate to the suspected offence." 


Dealing with the objection that such a principle would operate only for 
the benefit of the powerful states against weak ones, it was said that the 
position was very similar to that in domestic law, where the right of a 
householder to use reasonable force as a measure of self-help to expel a 
trespasser was recognized, even though such a right was of greater benefit 
to a strong young man than to a weak old woman.*® It was also urged that 
for exercising such a right it would not be necessary to assemble big naval 

14 Sir Eric Beckett, Corfu Channel Case, Oral Arguments, p. 579. ;, 

15 Under the Code Civile Suisse the following interesting provision exists: ‘‘Celui qui 
recourt A la force pour protéger ses droits ne doit aucune réparation, si d’aprés les 
cireonstances, 1’intervention de ]’autorité ne pouvait étre obtenue en temps utile et s’i! 
n’existait pas d’autre moyen d’empécher que ces droits ne fussent perdus ou que 1’exer- 
cice n’en fit rendu beaucoup plus difficile.’’ Art. 52, Code des Obligations. 
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forces in all the cases which might arise. The object might be achieved 
by simply detaining a single ship or aircraft in circumstances or in a place 
where it would otherwise be unlawful to detain them. 

As for the contention that the right to exercise forcible measures had 
disappeared since the adoption of the United Nations Charter, which re- 
quired all Members to refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state, or in any manner inconsistent with the purposes of the United 
Nations (paragraph 4 of Article 2), it was conceded that the right of self- 
help had been restricted and controlled by the provisions of the Charter, 
but it was argued that, in a case of this kind where neither the political 
independence nor the territorial integrity of Albania was threatened, the 
circumstances demonstrated that a properly limited right of self-help was 
indispensable even under modern international law, because a recourse to the 
appropriate organ of the United Nations might be rendered nugatory if the 
evidence were not available for it to judge the issue. It was therefore still 
necessary and appropriate for states, provided they acted within the spirit 
of the Charter, to take steps to collect and preserve evidence for submission 
before an international organ to facilitate its task. 


Tue Court’s ANSWER 


The Court unanimously rejected this thesis. It did not accept the United 
Kingdom Government argument that a state had the right of self-help, 
under modern international law, to intervene in the territory of another 
state, if the purpose of the intervention was to secure possession of evidence 
in the territory of that state, in order to submit it to an international 
tribunal and facilitate its task. The majority opinion did not expressly 
refer to the plea of self-help raised in this connection by the United King- 
dom Government, which it merely described as a new and special applica- 
tion of the theory of intervention and declared: 

The Court cannot accept such a line of defence. The Court can only 
regard the alleged right of intervention as the manifestation of a policy 
of force, such as has, in the past, given rise to most serious abuses and 
such as cannot, whatever be the present defects in international or- 
ganization, find a place in international law. Intervention is perhaps 
still less admissible in the particular form it would take here; for, from 
the nature of things, it would be reserved for the most powerful States, 
and might easily lead to perverting the administration of international 
justice itself.2¢ 

The plea of ‘‘self-help’’ was discussed by the Court in the subsequent 
paragraph as if it had been invoked only in connection with the other argu- 
ment utilized by the United Kingdom Government in justification for its 
“Operation Retail,’’ namely, that a mine-field obstructing the right of 
passage in an international strait was an international ‘‘nuisance’’ which an 
interested state was entitled to remedy, even in territorial waters, if the 
coastal state declined to take any steps itself. The Court said: 


16 Corfu Channel Case (Merits), [1949] I.C.J. Rep. 35. 
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The United Kingdom Agent, in his speech in reply, has further 
classified ‘‘Operation Retail’’ among methods of self-protection or self- 
help. The Court cannot accept this defence either. Between independ- 
ent States, respect for territorial sovereignty is an essential foundation 
of international relations. The Court recognizes that the Albanian 
Government’s complete failure to carry out its duties after the explo- 
sions, and the dilatory nature of its diplomatic notes, are extenuating 
circumstances for the action of the United Kingdom Government. But 
to ensure respect for international law, of which it is the organ, the 
Court must declare that the action of the British Navy constituted a 
violation of Albanian sovereignty."’ 


In actual fact, of course, the Agent for the United Kingdom Government, 
in his speech in reply, had pleaded the right of self-heip in connection with 
the first argument as well as with the latter. 

The other members of the Court, in their dissenting opinions, agreed 
with the conclusions of the majority opinion and made supplementary ob- 
servations while dismissing the United Kingdom Government plea of such 
a right of self-help. Judge Krylov expressed his views in the following 
words: 


It may be said that international law is unanimous in condemning 
the ‘‘right’’ of intervention in any forms in which this alleged right 
may be exercised. 


In defending the unilateral action of the United Kingdom, its 
Counsel invoked the alleged right of self-help. He argued that Great 
Britain merely wished to collect evidence that mines had been laid; in 
other words, it was a judicial police operation. He tried to convince 
the Court that this was a unique and unprecedented case and that 
Great Britain had no choice but to exercise the right of self-protection, 

nfined to what was strictly necessary. 

The Court was unable to accept this argument. The claim to exer- 
cise judicial action in the territory of another State is inadmissible 
because it violates the sovereignty of the State in question. Memory 
recalls the Austro-Hungarian claim in 1914, before the outbreak of the 
first World War, to participate in a criminal prosecution which had 
been opened in Serbian territory. As is known, public opinion 
throughout the world declared its opposition to this exorbitant claim 
which violated the sovereignty of another State. 

It should be observed that the British argument on this point, 7.¢., 
their defence of the alleged right of self-help—which is nothing else but 
intervention—relies on assertions which have already been outstripped 
by the further development of international law, especially since the 
ratification of the Charter of the United Nations."* 

Judge Azevedo, discussing the United Kingdom Government’s arguments, 
made the following observations: 
the main object of the United Kingdom is clearly defined in the 
Reply: collection of evidence, to ascertain the cause of the explosions 
and to reveal the guilty parties. 
On the other hand, it was feared that any measure asked for from 


18 Ibid. 


76. 


17 Ibid. 
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the United Nations and decided on by that body would be ineffective 
and slow. 

But none of these reasons could justify such a unilateral ac- 
tion. 


If international justice does not yet possess satisfactory machinery, 
the responsibility rests on the Powers, the majority of whom do not 
consider the moment arrived to invest the Court with compulsory 
jurisdiction. 

The Court cannot be blamed for the limited means at its disposal, 
nor for provisions such as that which allows a State to refuse to pro- 
duce a document [he is referring to the United Kingdom refusal], as 
has happened in the present case. 


. . the collection of evidence can never justify an act of interven- 
tion... such an act is repugnant to the letter and spirit of the San 
Francisco Charter.’® 

According to Judge Ad Hoc Eéer: 


. . “Operation Retail’’ was an intervention . . . in the police or legal 
sense. In reality, the British Navy substituted itself for the Albanian 
police or judicial authorities in performing an act which was a quasi- 
judicial or police enquiry in Albanian territorial waters—.e., an act 
strictly prohibited by international law. 

I think further that the Judgment should mention, amongst the 
arguments for its decision, the provisions of the United Nations Charter, 
in particular, Article 2, paragraph 4, and Article 42.*° 

There is no doubt that the plea of the United Kingdom Government of 
a limited right of self-help was rightly rejected. Reading the United 
Nations Charter as a whole, as Professor Jessup has remarked, 


it is impossible to escape the conclusion that the Organization is re- 
sponsible for the substitution of collective measures of self-help which 
were legalized by international law before the world community was 
organized.” 
The Charter of the United Nations has prohibited the use of force, and the 
use of force as an instrument of legal self-help has been restricted under 
that Charter to the special case of self-defense, to be exercised only against 
an ‘“‘armed attack.’’ ** 

Unless ‘‘Operation Retail’? could be shown as having been undertaken in 
self-defense—a task which was never even attempted in view of the fact 
that the operation was not undertaken until three weeks after the mining of 
the ships—the exercise of forcible measures in Albanian territory without 
her consent, whatever the justification, was inconsistent with the provisions 
of the Charter. Given the question, in the Special Agreement, for the 
Court to answer, namely, whether the United Kingdom had ‘‘under inter- 


19 Ibid. 111, 112. 20 Ibid. 130. 

21 Jessup, A Modern Law of Nations (1950). 

22 R. W. Tucker, ‘‘The Interpretation of War under Present International Law,’’ 4 
Int. Law Q. 32 (1951). 
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national law violated the sovereignty of the Albanian People’s Republic by 
reason of the acts of the Royal Navy in Albanian Waters . . . on the 12th 
and 13th November 1946... ,’’ the answer of the Court had inevitably to 
be that Albanian sovereignty had been violated, and this even the United 
Kingdom Counsel admitted. Their argument that they had ‘‘acted outside 
their ordinary rights’’ presupposed that they admitted that this action was 
an infringement of the rights of Albania, but contended that a limited 
right of self-help, such as the action taken by them, was still available 
under international law. Apart from the fact that such a right of self-help 
would never be attempted where the parties were of nearly equal strength,” 
the notion that a coercing state should be the plaintiff, the investigator and 
the judge at one and the same time is a sheer defiance of principles of 
justice, and the recognition of such a right might result in the confusion 
of law with vengeance. It is true that no effective machinery for the 
redress of international wrongs by collective enforcement measures exists 
to back up the United Nations Charter, and in view of this weakness in the 
international system, some infringements on the sovereignty of other states 
may in certain special circumstances be regarded as normally excusable, 
but such measures cannot, in the face of the express terms of the Charter, 
be upheld as legal by a court of international justice. Self-help, involving 
use of force unilaterally by one state, cannot under modern international! 
law be pleaded as a legal remedy. 


THE RELIANCE BY THE COURT ON THE EVIDENCE SEIZED BY FORCE 


Despite the fact that the Court declared that the United Kingdom ‘‘Op- 
eration Retail’’ was a violation of Albanian sovereignty, the facts discovered 
as a result of it were duly relied upon. In fact the evidence discovered by 
‘*Operation Retail’’ was of capital importance. As a result of this it was 
established: (1) that the mines striking the British warships on October 22 
were moored contact mines of the GY type; (2) that these mines had been 
recently laid; (3) that they were laid in Albanian territorial waters and in 
the exact spot where the British ships were blown up on October 22 and 
were of the same type as those which struck the British ships on that day; 
(4) that it was thus clear that the explosions on October 22 were due to the 
mines belonging to the mine-field discovered by ‘‘Operation Retail.’’ In 
short, ‘‘Operation Retail’’ brought to light conclusive evidence both with 
regard to the place of the accident and the nature of the mines causing the 
same, establishing in consequence the fact that these were the same mines 


23 This is very well demonstrated by the Hungarian situation, where even a United 
Nations Special Committee, entrusted with the function of investigating the charges as to 
whether the intervention in Hungary of the U.S.S.R. was illegal and if the latter state 
had committed acts contrary to international law against the Hungarian people as the 
prima facie evidence suggested, did not enter Hungary to investigate the nature of the 
delinquency, but requested the permission of Hungarian authorities to enter that country 
for this purpose, and on being refused permission, submitted a report (General Assembly, 
11th Sess., Official Records, Supp. No. 18 (A/3592)) with whatever evidence was available 
outside Hungary. 
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that struck the British ships on October 22. Both these facts and the con- 
clusion to be drawn therefrom were fully accepted by the Court.** 

In fact the eventual finding of the Court that Albania’s responsibility 
was engaged under international law for the explosion of October 22, 1946, 
and the losses resulting therefrom, was to a very large degree determined 
by this evidence. After the Court had been satisfied about the exact spot 
where the mines had been laid it could thereafter, by relying on circum- 
stantial evidence, such as the circumstance that mine-laying could be ob- 
served from the Albanian coast, coupled with the circumstance that the 
attitude of Albania both before and after the disaster indicated that she had 
knowledge of the mine-laying, hold Albania responsible under international 
law. 

Nevertheless, as seen above, the ‘‘Operation Retail’’ conducted by the 
United Kingdom within Albanian territorial waters and against her will, was 
declared by the Court to be an act contrary to international law. It has, 
in consequence, been suggested in a recent work * that, if Albania had 
offered the plea that the Court should not have permitted the introduction of 
evidence seized by the United Kingdom Government by an act contrary to 
international law, it might have prevented the Court from relying on this 
evidence. This argument is based on analogy to some systems of municipal 
law, where evidence obtained by unlawful search and seizure is not per- 
mitted to be introduced to incriminate the wrongdoer. Actually this view 
is inspired by some decisions of the United States Supreme Court and other 
United States courts, which in turn are based on the interpretation of the 
Fourth and Fifth Amendments to the United States Constitution. 

The reason for excluding evidence obtained by illegal searches and 
seizures is well summarized by Carroll, C. J., in Youman v. Commonwealth: 


Will a High Court of the State say in effect to one of its officers 
that the Constitution of the State prohibits a search of the premises 
of a person without a search warrant, but if you can obtain evidence 
against the accused by doing so you may go to his premises, break 
open the doors of his house, and search it in his absence, or over his 
protest, if present, and this Court will permit the evidence so secured 
to go to the jury to secure his conviction ? 

It seems to us that a practice iike this would do infinitely more harm 
than good in the administration of justice; that it would surely create 
in the minds of the people the belief that Courts had no respect for the 
Constitution or laws, when respect interfered with the ends desired to 
be accomplished.*¢ 


This view, however, is actually not even accepted by the majority of the 
States in the United States of America. The Federal Constitution leaves 
the States free to adopt the rule that evidence is not inadmissible merely 
because it was obtained by an illegal search and seizure. In practice the 
position (until recently) was that 21 States followed the exclusionary rules, 

*4 Corfu Channel Case (Merits), [1949] I.C.J. Rep. 14, 15. 


2° A. V. W. Thomas and A. J. Thomas, Jr., Non-Intervention: The Law and its Import 
in the Americas 136 (1956). 26 189 Ky. 152, 224 8.W. 860 (1920). 
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namely, California, Delaware, Florida, Idaho, Illinois, Indiana, Kentucky, 
Michigan, Mississippi, Missouri, Montana, North Carolina, Oklahoma, 
Oregon, South Dakota, Tennessee, Texas, Washington, West Virginia, 
Wisconsin, and Wyoming. On the other hand the rule of admissibility of 
evidence obtained by illegal search and seizure is followed without qualifica 
tions in 25 States, 7.e., Arizona, Arkansas, Colorado, Connecticut, Georgia, 
Iowa, Kansas, Louisiana, Maine, Massachusetts, Minnesota, Nebraska, 
Nevada, New Hampshire, New Jersey, New Mexico, New York, North 
Dakota, Ohio, Pennsylvania, Rhode Island, South Carolina, Utah, Vermont 
and Virginia. In Alabama and Maryland the question is regulated by 
statute. 

One of the best expositions of the other view is to be found in the opinion 
in People v. Mayen: 

The Constitution and the laws of the land are not solicitous to aid 
persons charged with crime in their efforts to conceal or sequester 
evidence of the iniquity. From the necessities of the case the law 
countenances many devious methods of procuring evidence in criminal 
cases. The whole system of espionage rests largely upon deceiving and 
trapping the wrongdoer into some involuntary disclosure of his crime 
It dissimulates a way into his confidence; it listens at the keyhole and 
peers through the transomlight. It is not nice, but it is necessary in 
ferreting out the crimes against society which are always done in dark- 
ness and concealment. Thus it is that almost from time immemorial 
courts engaged in the trial of criminal prosecution have accepted 
competent and relevant evidence without question, and have refused 
to collaterally investigate the source or manner of its procurement, leav- 
ing the parties aggrieved to whatever direct remedies the law provides 
to punish the trespasser, or recover the possession of the goods wrong- 
fully taken.*’ 

The position of the Federal courts is also far from clear. In a recent 
decision the United States Supreme Court was of the opinion that the policy 
of the Federal Rules of Criminal Procedure governing searches and seizures 
is defeated if a Federal officer can use the fruits of an unlawful search 
either in a Federal or State proceeding.*® 

Wigmore, in his standard work on evidence,*® 
admissibility of evidence is not affected by the illegality of the means 
through which the party has been enabled to obtain the evidence, and this 
was the rule universally followed in the United States until what Wigmore 
describes as the ‘‘ill starred’’ majority opinion of Boyd v. United States in 
1885 *° which reversed this rule. However, this doctrine was virtually 
repudiated by the United States Supreme Court in Adams v. New York, 
but in Weeks v. United States ** the rule of Boyd v. United States was again 


is firmly of the view that 


27 Sloane, J., in People v. Mayen, 188 Cal. 237, 205 Pac. 435: The return of articles 
found under an invalid search warrant on a charge of larceny had been wrongfully 
refused and the articles were afterwards used in evidence. 

28 Rea v. United States, 359 U. S. 214 (1956); but see also Stefanelli v. Minard, 342 
U. 8. 117 (1951), and Wolf v. Colorado, 338 U. S. 257 (1949). 

29 A Treatise on the Anglo-American System of Evidence in Trials at Common Law, 
Vol. 8, p. 5 (3rd ed.). 80116 U.S. 616. 
$1 192 U.S. 585. $2 232 U. S. 383. 
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adopted with the condition that the illegality of the search and seizure 
should at first have been directly litigated and established by a motion, 
made before the trial, for the return of the things seized; so that, after 
such a motion, and then only, the illegality would be noticed in the main 
trial and the evidence thus obtained would be excluded. The position of 
the various State and Federal courts since then in this regard has already 
been noticed, from which survey it is evident that the courts in the United 
States are far from unanimous as to the question of exclusion of evidence as 
a result of illegal searches and seizures. 

On the other hand, nearly all other systems of law admit such evidence. 
In the United Kingdom, the Privy Council, after surveying Anglo-American 
law on the subject, concluded : 


the test to be applied, both in civil and criminal cases, in considering 
whether evidence is admissible is whether it is relevant to the matters 
in issue. If it is, it is admissible and the Court is not concerned with 
how it was obtained.** 


The same view is held by the courts of the Commonwealth countries.** 

The same rule is followed by civil law countries. The reason why illegal 
searches and seizures is condemned is that such a process is violative of 
a person’s right to privacy and free enjoyment of his liberty in his home. 
Sut the reason for admitting relevant evidence discovered as a result of a 
trespass or illegal search is also quite clear. A person standing trial for 
an offense cannot be heard to say that, because the evidence establishing his 
guilt has been obtained without proper authorization and as a result of the 
violation of his privacy, it should be excluded. His remedy for violation of 
privacy is in a separate proceeding for damages or other appropriate 
recompense for the invasion of his private rights, and not the exclusion of 
the incriminating evidence in the trial that he is facing for his misconduct. 

In consequence, if the International Court of Justice had been asked to 
exclude the evidence obtained through ‘‘Operation Retail,’’ the analogy of 
municipal law systems would certainly have been on the side of admitting 
the evidence. The Court actually appears to have followed the rule of the 
overwhelming majority of private law courts in this regard. The evidence 
discovered as a result of ‘‘Operation Retail,’’ being relevant to the matters 
in issue, was duly admitted. In view of Albania’s counterclaim of violation 
of her sovereignty, which raised a different issue, she was awarded the 
satisfaction due to her, namely, a declaration by the Court that the action of 
the Royal Navy constituted a violation of Albania’s sovereignty. 

Apart from this, the Statute of the International Court of Justice gives 
extensive powers to the Court in matters regarding admissibility of evidence, 

88 Kuruma v. R., [1955] A.C. 197. 

*¢ Australia: Miller v. Noblet, (1927) SASR 385; Canada: Rex v. Durousel, 41 Mani- 
toba L. 15 (1933) ; Regina v. Doyle, 12 Ont. R. 347; Rex v. Kostachut, 24 Sask. L. 485; 
England: Elias v. Pasmore, [1934] 2 K.B. 164; India: Ali Ahmed Khan v. Emperor, 
81 1.¢, 615; Baldeo v. Emperor, 142 I.C. 639 (Cal.); Rang. (Burma): Chwa Hum Htive 
v. Emperor, 143 I.C. 834; Scotland: Hodgson v. Macpherson, 193 S.C. (g) 68; Pakistan: 
The Crown v, Muhammad Siddique, 1955 P.L.R. 695 (Lahore). 
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and in practice the World Court has assumed even wider discretionary 
powers in this regard.*® 

In view of the above, it does not seem at all likely that Albania could have 
successfully demanded the exclusion as inadmissible of the evidence dis- 
covered and seized by forcible measures from within its territory by 
**Operation Retail.’’ 


A PosstsLe LeGAL WAy oF SECURING EVIDENCE? 


We have already noted that the International Court of Justice has held 
that intervention by one state in the territory of another for the purpose of 
securing evidence for submission to an international tribunal is a violation 
of international law. Would the findings of the Court have been different 
if the United Kingdom, instead of ordering the forcible measures of sweep- 
ing the channel to discover the evidence of the delinquency, had attempted 
to discover it by merely sending some vessels equipped with mine-detecting 
apparatus and other scientific devices which could have detected such 
evidence, and had placed the information thus obtained before the Court? 
There is no doubt that the protests made by Albania against the show of 
foree by the United Kingdom in carrying out ‘‘Operation Retail’’ in its 
territorial waters would not have been so vociferous if the clandestine 
method suggested above had been followed. But the question would still 
be whether under international law such an action could be considered 
legal. 

There is little doubt that efforts to secure evidence by resorting to devices 
which amount to making an investigation or a police enquiry in the ter- 
ritorial waters of a foreign state, if done without the consent of the state 
concerned, are not included in the rights possessed by states to innocent 
passage within the territorial waters of another. From the legal point of 
view, therefore, even such an action would have constituted an infringement 
of Albania’s sovereignty and would not have been regarded as permissible 
under international law. Besides, it is extremely doubtful if the evidence 
thus collected would have been sufficient to successfully establish Albania’s 
international responsibility for the loss of British lives and the damage 
caused by the mining of her ships on October 22, 1946. 

The measures undertaken by the United Kingdom Government to prevent 
the delinquency from going unpunished, as observed above, were adjudged 
as violative of Albania’s sovereignty; without those measures the inter- 
national wrong was likely to have gone unredressed. Nevertheless, uni- 
lateral measures by one state which involve the use of force, even if these 
are taken with a view to redressing an international delinquency were held 
not permissible under international law. What is a state expected to do in 
such circumstances ? 

Without trying to answer the question of what an aggrieved state should 
do in such circumstances, and confining our attention to the limited point 
under discussion, namely, whether the international responsibility of a state 

85 Osear Chinn Case, P.C.I.J., Series A/B, No. 63, p. 46; Palmas Case, Ree., p- 20 
(1928). 
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can be engaged without obtaining discovery of evidence by intervention, our 


answer is in the affirmative. As seen in the earlier part of this discussion, 
international tribunals have constantly been confronted with the situation 
of important evidence regarding a dispute being in the possession of one 
government but needed for establishing the case of the other, which evi- 
dence the government possessing it failed to produce. The tribunals in 
these circumstances enunciated generally satisfactory principles to do 
justice in the cases before them. 

Moreover, a state is responsible to other states for what happens within 
the territory under its jurisdiction, and the Court cannot and does not 
expect the government of an injured state to produce direct evidence of the 
delinquency occurring in the respondent state. Even in the Corfu Channel 
Case this principle was recognized by the Court. It said that ‘‘by reason of 
this exclusive control, the other State, the victim of a breach of international 
law, is often unable to furnish direct proof of facts giving rise to re- 
sponsibility,’’ and the solution proposed was that 

the State, in which the breach of international law occurred may be 
called upon to give an explanation which cannot be evaded by a mere 
denial and in fact it must up to a certain point supply particulars of 
the use made by it of the means of information and inquiry at its 
disposal and the injured State should be allowed a more liberal re- 
course to inferences of fact and circumstantial evidence.** 

As already observed, the Statute of the International Court of Justice 
authorizes the Court to call upon agents to produce any document or to 
supply any explanation, which may be done even before the hearing begins.* 
Provisional measures to preserve the respective rights of either party can 
also be indicated by the Court.** The Court may also send commissions of 
inquiry or experts on the spot to ascertain facts in dispute between the 
parties. These powers are generally wide enough to enable the Interna- 
tional Court of Justice to obtain the evidence necessary to decide a case. 
Considering all the aspects, if a case is to be settled by the Court, it is better 
to rely on indirect evidence rather than on direct evidence which can be 
obtained only through forcible violation of the sovereignty of a state. 

Under Article 49 of the Statute of the Court, a party may refuse to 
comply with the Court’s request for production of any document and the 
penalty provided is that the Court shall take formal note of such refusal. 
It is true that at the Hague Peace Conferences, states were not prepared 
to accept the Russian draft article to a corresponding provision of the 
Hague Convention of 1899 (Article 44), which had provided that the Court 
could require from the agents of the parties the production of any document 
and to obtain any explanation that it considered necessary. The draft 
article was considered unrealistic as it did not take into account the 
legitimate cases of refusal by states in the public interest. It is suggested 
that the article be amended so as to allow full explanation by the state of its 
refusal to produce a document which it is called upon to produce, and if, 


*6 The Corfu Channel Case (Merits), [1949] I.C.J. Rep. 18. 
87 Art. 49, 88 Art. 41. 
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after consideration of the reasons urged by that party, the Court considers 
that the documents should be produced, that party would then be obligated 
to produce it only for the perusal of the Court. Such an amendment may 
be more easily acceptable to states than the creation of an internationa! 
investigating authority suggested by Mr. Pierre Cot.*® 


CONCLUSION 


The Court unanimously—a rare phenomenon—rejected the right of self- 
help as a legal remedy in international law for collecting and preserving 
evidence. But did the judgment outlaw self-help as a legal remedy alto- 
gether? Certain eminent writers are of the view that, despite what they 
term the somewhat general language used by the Court, the observations 
of the Court could be confined merely to rejecting the right of self-help 
for the purpose of discovery of evidence, and self-help might still be re- 
garded as legal in some circumstances.*® It is submitted that the learned 
authors, in their anxiety to retain the right of self-help for states till such 
time as the systems of pacific settlement of international disputes and of 
collective security established by the Charter can be rendered effective, read 
into the declaration of the Court an interpretation that it cannot bear. The 
majority opinion was that the United Kingdom ‘‘ Operation Retail’’ was a 
manifestation of a policy of force, and the other judges in their individual 
opinions expressly referred to the provisions of Article 2, paragraph 4, of 
the Charter, which forbids the use of force by one state in its relations with 
another state. The use of force as an instrument of legal self-help, we 
have seen earlier, is now restricted to the special case of self-defense as 
envisaged by Article 51 of the Charter and in no other circumstance. In 
any case discovery of evidence by intervention is not a method that is 
admissible in international law. 


39 The Corfu Channel Case, Oral Proceedings, Vol. 1V, p. 679. 


40 Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International Court 0! ] 
Justice: General Principles and Substantive Law,’’ 27 Brit. Yr. Bk. of Int. Law ° | 
(1950); Cheng, General Principles of Law as Applied by International Courts and 
Tribunals (1953); 1 Oppenheim-Lauterpacht, International Law 311 (8th ed., 1955) ; E 


Thomas and Thomas, op. cit. 137. 
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THE POSTWAR ALLIANCES OF POLAND AND 
THE UNITED NATIONS CHARTER 


By Krzyszror SKUBISZEWSKI 


Lecturer in International Law, Poznan University, Poland 


After the second World War Poland concluded six bilateral treaties of 
alliance and became party to one multilateral treaty of alliance. The 
bilateral treaties are treaties of friendship and mutual assistance signed 
with the Soviet Union,' Yugoslavia,? Czechoslovakia,’ Bulgaria,* Hungary ° 
and Rumania.® The multilateral alliance is the Warsaw Treaty of Friend- 
ship, Co-operation and Mutual Assistance, signed by Albania, Bulgaria, 
Czechoslovakia, the German Democratic Republic, Hungary, Poland, 
Rumania and the Soviet Union.’ 

In the following pages an effort has been made to analyze the provisions 
in these alliances which indicate the conditions under which the parties bind 
themselves to give each other military assistance. The stipulations concern- 
ing this assistance are viewed against the background of those articles in 
the United Nations Charter which describe the circumstances in which the 
Members may legally use physical force independently of the Organization. 
Though limited to the alliances to which Poland is a party, the explanations 
contained in this paper may be considered as being valid for the whole of 
the Eastern European security system, since the relevant provisions in the 


1 Signed in Moscow April 21, 1945, 12 U.N. Treaty Series 391 (cited hereafter as 
U.N.T.S.). For a short analysis of the legal aspects of Poland’s bilateral alliances 
see Klafkowski, Skubiszewski, Wiewiéra, Umowy miedzynarodowe w Swietle Konstytucji 
Polskie] Rzeezypospolitej Ludowej. Zagadnienia wybrane, 2 Zagadnienia prawne 
Konstytueji Polskiej Rzeezypospolitej Ludowej 540 (1954). 

2Signed in Warsaw March 18, 1946, 1 U.N.T.S. 53. In its note of Sept. 8, 1949, the 
Polish Government declared that the treaty with Yugoslavia ‘‘had been destroyed’’ as 
the result of certain facts the responsibility for which has been attributed in this note 
to Yugoslavia, Zbiér Dokumentéw 769, 775 (1949). In the note of Sept. 30, 1949, the 
Polish Government stated that this treaty ceased to be binding, ibid. at 777, 778. At 
that time both parties considered their treaties as dissolved, although they disagreed as 
to who was responsible for the dissolution. At the time of writing, the parties had 
neither revived the old alliance nor concluded a new one. This paper deals with treaties 
which are in force and therefore we shall omit the treaty with Yugoslavia from our dis- 
cussion, 

* Signed in Warsaw March 10, 1947, 25 U.N.T.S. 231. 

‘Signed in Warsaw May 29, 1948, 26 U.N.T.S. 213. 

* Signed in Warsaw June 18, 1948, 25 U.N.T.S. 319. 

*Signed in Bucharest Jan. 26, 1949, 1 Documents and State Papers 684 (Dept. of 
State, 1948), 

"Signed in Warsaw May 14, 1955; 49 A.J.I.L. Supp. 194 (1955). For a short dis- 
cussion of this treaty see Lachs, ‘‘Le Traité de Varsovie du 14 Mai 1955,’’ 1 Annuaire 
Francais de Droit International 120 (1955) ; Gelberg, Uktad warszawski (1957). 
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remaining alliances are to a large extent identical with those that are dis- 
cussed below. 


1. Casus Foederis in the Bilateral Alliances of Poland 


All the bilateral treaties under examination brought into existence de- 
fensive alliances directed against Germany in case she should attack one of 
the parties, and against any other state associated with Germany in her 
possible aggressive action. 

There are very small differences between the wording in some of the 
treaties as far as this casus foederis is concerned. In the treaty with the 
Soviet Union the parties are pledged to support each other by all the means 
at their disposal should either of them ‘‘be involved in hostilities with a 
Germany, which had renewed her policy of aggression, or with any other 
State which had joined Germany in such a war either directly or in any 
other way’’ (Article 4). The treaty with the Soviet Union was signed 
while hostilities against Germany were still in progress. That is why there 
are in this treaty provisions relating to the war alliance between Poland 
and the Soviet Union (Article 1) and the undertaking ‘‘not to conclude 
without each other’s consent any armistice or peace treaty with the Hitlerit 
Government or any other authority in Germany violating or likely t 
violate the independence, territorial integrity or security of either High 
Contracting Party’’ (Article 5). It should be noted that these provisions 
were merely declaratory, as Poland and the Soviet Union were already 
parties to agreements imposing these obligations upon them (the two war 
agreements of 1941 between Poland and the Soviet Union * and the United 
Nations Declaration of 1942). 

The formula used in the Polish-Czechoslovak treaty is slightly different 
According to Article 3 of this treaty, assistance will be rendered ‘‘should 
either of the High Contracting Parties become involved in hostilities with 
Germany in consequence of her renewing her policy of aggression, or with 
any other State associated with Germany in such a policy.’’ Article 2 o/ 
the treaty with Bulgaria speaks of ‘‘aggression by Germany or any other 
State which might be associated with Germany directly or in any other 
way.’’ The treaty with Hungary employs a formula identical with that 
of the Czechoslovak instrument, but it refers to Germany ‘‘attempting 
renew her policy of aggression’? (Article 2). The Polish-Rumanian 4l- 
lianee provides for mutual help in the event of one of the parties ‘‘being 
involved in hostilities with Germany, should she seek to resume her ag: 
gressive policy, or with any other State that would directly or in aly 
other form unite with Germany in a policy of aggression’’ (Article 2). 

These are only differences in drafting, and it may be argued that they 
have no effect on the extent of the obligations of the parties. In spite 
these differences the casus foederis remains the same in all the treaties dis 
cussed here. Although the term ‘‘policy of aggression’’ taken at its fact 
value is more general than such terms as ‘‘aggression”’ or ‘‘attack,’’ neve 


8 War and Peace Aims of the United Nations 354 and 361 (Holborn ed., 1943). 
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theless all these treaties are to be construed as requiring the parties to help 
one another only in case of an armed attack by Germany or her allies acting 
together with Germany. This, however, is not the only meaning which has 
been ascribed to the stipulations involved.® 

The aim of the bilateral alliances concluded by Poland is to guarantee 
for herself support and help against any renewed aggression by Germany. 
The alliances might become the legal basis of a defensive action against 
another state only if that state were an ally of Germany, and then only on 
the condition that that state should join forces with Germany and par- 
ticipate in committing acts of aggression. In other words, the treaties 
under examination, their scope being limited, cannot be invoked against 
any aggression in which Germany does not take part. These treaties try 
to prevent Germany from repeating any wars of aggression in Eastern 
and Southeastern Europe. If any third state begins aggression, the 
defense against it on the basis of the treaties discussed here may be or- 
ganized and enforced only in the case when it is an ally of Germany as- 
sociated with her in an aggressive war. Hostilities on the part of those 
states which act independently of, and in no relation to, alliance with 
Germany, do not fall under the provisions of the bilateral treaties signed 
by Poland.’® 

The term ‘‘Germany’’ may now cause some difficulty as to its interpreta- 
tion. It should be noted that all the treaties discussed here were con- 
cluded before the formation of two states on German territory—the Federal 
Republic of Germany and the German Democratic Republic. Neither of 
these is identical with the German state of 1945 (Deutsches Reich), which 
retained its international personality and statehood without interruption in 
spite of the far-reaching limitations that resulted from the fact that the 
four Occupying Powers assumed supreme authority with respect to Ger- 
many. But in 1949 two German states were created, neither of which may 
be considered as the sole successor of the German Reich. It seems that in 

°Cf. Kulski, ‘‘The Soviet System of Collective Security Compared with the Western 
System,’’ 44 A.J.I.L. 453, 460-461 (1950); Bowett, ‘‘Collective Self-Defense under the 
Charter of the United Nations,’’ 32 Brit. Year Bk. of Int. Law 130, 143-144 (1955-1956). 

10 There are no grounds to see any ‘‘anti-Western meaning’’ in the formulas used by 
treaties of alliance concluded by Poland between 1945 and 1949. The opposite view is 
expressed by Kulski, note 9 above, at 456-459. In some of the agreements signed by 
the Balkan members of the system the casus foederis is worded more generally. Cf. 
Goure, ‘‘The Eastern European Bloc and the United Nations Charter,’’ 3 Col. J. Int. 
Affairs 36, 37-38 (1949), and Howard, ‘‘The Soviet Alliance System and the Charter of 
the United Nations,’’ 8 Commission to Study the Organization of Peace 65, 73, note 14. 
On the other hand a more limited formula has been used in the Soviet-Finnish alliance of 
April 6, 1948, 48 U.N.T.S. 149. Contrary to what Bowett writes, loc. cit. note 9 above, 
the casus foederis in this treaty is not typical in any sense, as it restricts Finland’s 
duties to the ease of military aggression (on the part of Germany or any state allied to 
the latter) committed ‘‘across the territory of Finland’’ (Art. 1, par. 1). Cf. Salva- 
torelli, ‘‘Formazione e caratteristiche del bloco orientale,’’ 3 Comunita internazionale 
397, 399-400 (1948), and Meissner, Das Ostpaktsystem Dokumentensammlung 19 
(1955). As to the defensive character of the Eastern European alliances in general, see 
Berezowski, Umowy o pomocy wzajemnej i system bezpieczeristwa zbiorowego, Zagad- 
nienle bezpieczetistwa zbiorowego 101, 129 (1955). 
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the political and legal circumstances before and after 1949 the term 
‘‘Germany’’ used in the five postwar treaties of alliance concluded by Po- 
land might have been construed as covering any German state, no matter 
what its name, geographical position or legal situation. 


2. Casus Foederis in the Warsaw Alliance 


The casus foederis in the Warsaw Treaty of 1955, to which Poland is a 
party, is formulated more broadly than in her postwar bilateral alliances. 
The parties to the Warsaw Treaty are obliged to come to each other’s as- 
sistance ‘‘in the event of armed attack in Europe on one or more of the 
Parties to the Treaty by any State or group of States’’ (Article 4, para- 
graph 1). In this respect, but not necessarily in others, the Warsaw 
alliance follows the pattern of some other postwar collective defense agree- 
ments. Among the parties to the Warsaw Treaty are all the countries with 
which Poland, at the moment of signing, had binding bilateral alliances 
concluded in or after 1945, as well as two new allies, Albania and the 
German Democratic Republic. Faced with such a legal situation, one may 
ask whether the Warsaw Treaty did not replace the bilateral alliances 
No provision in the Warsaw Treaty makes any reference to the bilateral 
alliances which the nations concerned might have concluded inter se befor 
May 14, 1955. It seems that both systems of alliance, bilateral as well as 
multilateral, exist separately after that date, at least in law, if not in 
practice. The following two arguments substantiate this opinion. 

As it has been pointed out above, the casus foederis in the Warsaw 
Treaty is formulated in a different way from that in the bilateral alliances 
discussed above. The event upon the occurrence of which the Warsaw 
Treaty creates the duty to render help is not identical with the casus foederis 
in Poland’s bilateral treaties. The number of states against which action 
on the ground of the Warsaw Treaty might be undertaken is greater, at 
least theoretically, if not in fact. According to that treaty, these states 
are not limited to ‘‘Germany’’ and her allies, as is the case with Poland’ 
bilateral treaties. The casus foederis in the Warsaw Treaty covers an uD- 
limited number of states. 

Besides the provisions concerning the casus foederis, there is another 
difference between the Warsaw Treaty and the bilateral texts which is als 
of importance as to their relationship.'"* The bilateral alliances were al 
coneluded for the period of twenty years. After the expiration of this 
period, their binding force may be tacitly prolonged for further periods © 
five years. The Warsaw Treaty remains in force for twenty years, and 
after the lapse of this time it will for the next ten years regulate th 
reciprocal relations of those parties which do not give notice of de 
nunciation (at least one year before the expiration of the twenty-year 
period, Article 11, paragraph 1). It should be noted that although th 
twenty-year period is repeated in each of the bilateral treaties, they wet 

11 This paper is concerned only with those divergencies between the treaties under 
examination which are relevant to the question whether in Poland’s international re4 
tions the multilateral alliance has replaced the bilateral alliances. 
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signed in different years, and thus this period will come to an end at 
different dates, e.g., the Polish-Soviet Alliance was concluded more than 
ten years before the Warsaw Treaty was signed. But notwithstanding both 
the lapse of time and the dissolution by mutual consent, which may refer 
to the bilateral treaties as well, the Warsaw Treaty may also expire because 
of another reason. This treaty expressly stipulates that it shall cease to be 
operative from the day the General European Treaty of Collective Security 
enters into foree (Article 11, paragraph 2). The occurrence of such a 
resolutive condition will cause the expiration of the Warsaw Treaty, but 
it will not of itself automatically influence the binding force of Poland’s 
bilateral alliances. 

It is then evident that from the legal point of view the Warsaw Treaty 
has not replaced the bilateral agreements of friendship and co-operation 
which Poland concluded between 1945 and 1949. At the same time it is 
true that in practice her military collaboration with her allies since May, 
1955, has been performed within the organizational framework created by 
the Warsaw Treaty. 

This framework forms another difference between the two systems. The 
assistance stipulated under the provisions of all the alliances under con- 
sideration is automatic, i.e., independent of any previous diplomatic con- 
sultations. According to the wording used in the treaties, the aid stipulated 
therein must be extended ‘‘immediately’’ or ‘‘without delay’? upon the 
occurrence of the casus foedcris. The bilateral treaties did not provide for 
any machinery to co-ordinate or organize the military efforts of the parties 
and their political co-operation. In this respect, the Warsaw Treaty takes 
a step forward. The parties set up a Political Consultative Committee in 
which each of them is represented (Article 6) with one vote. The Com- 
mittee is not a permanent organ but only a conference of the representatives 
of the parties. During the first meeting of the Committee held in Prague 
on January 27 and 28, 1956, it was agreed that it would meet according to 
need, but at least twice a year. The Committee also decided to establish 
a permanent commission and a secretariat in Moscow. 

At the time of signature of the Warsaw Treaty the signatories decided to 
create Joint Armed Forces (Article 5). They consist of contingents as- 
signed by the parties. These contingents form a whole under a Joint Com- 
mand assisted by a Staff of the Joint Armed Forces. Its headquarters are 
in Moscow. Commander-in-Chief of these Joint Forces is Marshal of the 
Soviet Union, Ivan S. Konev. The national contingents remain under the 
command of the ministers of defense or other military leaders of the 
countries involved. The commanders of national contingents serve at 
the same time as Deputy Commanders-in-Chief of the Joint Armed Forces. 
So far only Soviet troops are stationed on the territory of other parties to 
the Warsaw Treaty. The status of the troops thus stationed is regulated 


in bilateral conventions signed between the Soviet Union and the countries 
involved.!2 


12 Resolution of May 14, 1955, on the establishment of a Joint Command, 49 A.J.I.L. 


Supp. 198 (1955). For a summary of the decisions of the first meeting of the Com- 
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3. Article 51 of the Charter: The Alliances of Poland and Self-Defense 


The analysis of Poland’s alliances from the standpoint of eventual 
preparation and application of self-defense raises two preliminary ques- 
tions: (1) as to when international law empowers a state to have recourse 
to self-defense, and (2) whether Article 51 of the United Nations Charter 
introduces any changes concerning the exercise of the right of self-defense. 

Without entering into a detailed discussion of the first question, one must 
distinguish two different approaches in defining the conditions under which 
self-defense is to be exercised. The first approach considers self-defense in 
terms of rights which can be protected by self-defense. A state may act 
in self-defense when certain of its legally protected interests have been 
menaced or violated. The form and method by which the breach of a right 
or the attempt to breach such right was carried out, especially whether 
there was any use of force or not on the part of the law-breaker, is not 
decisive. The important fact is the encroachment on a certain right. 
This method of defining the circumstances which lead to the application of 
the right of self-defense has at least one disadvantage. There are no precise 
rules of international law on what are the rights (legally protected in- 
terests) the violation of which permits the country to act in self-defense. 
The practice of states is not conelusive and the writers are far from being 
unanimous on the subject. This unsatisfactory state of the law and its 
interpretation opens the door to the abuse of the right of self-defense. 

Therefore, a different approach to this problem is possible. The con- 
temporary limitations imposed upon the free use of force by states influence 
our thinking on self-defense. One may instead say that self-defense is 
that kind of self-help which is directed ‘‘against the illegal use of foree, 
not against other violations of the law.’’’* Here we speak of the applica- 
tion of self-defense in terms of the form (or means) in which the state’s 
rights have been infringed. There is a considerable difference between 
these two approaches. At the present time states have recourse to force 
on more rare occasions than formerly and it seems, therefore, that the 
second approach limits the number of cases in which self-defense may 
justify the use of forcible measures. 

This second approach to the problem of self-defense dominates the post- 
war alliances** and this is also the case of the treaties concluded by 
Poland, referred to in the preceding sections. They do not define, even 
in the most general manner, the rights which are the object of protection by 
way of self-defense. They refer to hostilities which are the result of a 


mittee, see 10 Int. Organization 337 (1956). The first in the series of conventions 0 
the status of Soviet troops in the Warsaw treaty countries was signed with Poland 0 
Dec. 17, 1956, 52 A.J.I.L. 221 (1958). 

18 Kelsen, ‘‘Collective Security and Collective Self-Defense under the Charter of the 
United Nations,’? 42 A.J.I.L. 783, 784 (1948). There are still some difficulties of 
definition, but if by saying ‘‘force’’ we mean ‘‘ physical force,’’ then it is quite feasible 
to define this term in a precise way. Kunz, ‘‘Individual and Collective Self-Defense i 
Article 51 of the Charter of the United Nations,’’ 41 A.J.I.L. 872, 875-876 (1947), 
stresses the necessity of disintinguishing self-defense from self-help and from the 8 
called ‘‘state of necessity.’’ 14 Bowett, note 9 above, at 147. 
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‘ 


‘“‘nolicy of aggression’’ or simply to ‘‘aggression’’ (the treaty with Bul- 
garia), or to ‘‘armed attack’’ (the Warsaw alliance). Although the term 
‘‘aggression’’ implies the violation of certain rights, the lack of a uni- 
versally accepted definition of aggression makes it impossible to list these 
rights with a degree of accuracy. And again, one cannot exclude the 
possibility of defining aggression not in terms of rights but in terms of 
means used to encroach upon the rights.*® 

It is pointed out below that Article 51 of the United Nations Charter to 
some extent looks at self-defense also through the prism of the means by 
which substantive rights have been violated. In this article the parties 
state that 


nothing in the present Charter shall impair the inherent right of in- 
dividual or collective self-defense if an armed attack occurs against a 
member of the United Nations . 


The italicized words seem to convey the idea that the Charter of the United 
Nations did not modify the right of self-defense as it existed prior to 1945. 
But it is submitted that this is not the right conclusion. 

There is no need to enter into the considerations (which are of dubious 
value, both from the theoretical and practical standpoints) as to whether the 
Charter, by describing the right of self-defense as inherent (in the French 
version: droit naturel, in the Russian version: neotemlivoye pravo), pre- 
supposes the natural law doctrine.*® This language of the Charter cannot 
and does not change the right of self-defense, heretofore a right under 
international law, into a right of natural law.’* Nor does this language by 
itself maintain untouched the old scope and contents of this right. If the 
word ‘‘inherent’’ as used in Article 51 has any meaning at all,'* it does not 
point to the substance of the right of self-defense but to its character as 
one of the ‘‘fundamental’’ rights which states enjoy, or are supposed to 
enjoy, as persons in international law. States are not prevented from 
changing the content of these rights by means of treaties which they 
conclude. 

Now we must consider the question whether the wording of the opening 
sentence in Article 51 (‘‘Nothing in the present Charter shall impair . . .’’) 
by itself preserves the right of self-defense in its pre-1945 meaning. 
Article 51 is not the only provision to use such an enabling formula. It 
can be seen that the opening phrase in Article 107 is couched in similar 
terms: 


Nothing in the present Charter shall invalidate or preclude action, in 
relation to any state which during the Second World War has been 


15 Quiney Wright, ‘‘The Concept of Aggression in International Law,’’ 29 A.J.I.L. 
373 (1935) ; ‘*The Prevention of Aggression,’’ 50 ibid. 514 (1956). 

16 Kelsen, The Law of the United Nations 791-792 (1950); Recent Trends in the Law 
of the United Nations 914 (1951); cf. also Goodrich and Hambro, Charter of the 
United Nations 301 (rev. ed., 1949). 

17It seems that Kunz, note 13 above, at 876, is mistaken when he says that Art. 51 
puts the right of self-defense as a ‘‘right’’ of natural law. 

18 Cf. Stone, Legal Controls of International Conflict 243 (1954). 
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an enemy of any signatory to the present Charter, taken or authorized 
as a result of that war by the Governments having responsibility for 
such action. 

A learned commentator of the Charter has pointed out that, since these 
two articles (51 and 107) use the same enabling formula, one is faced with 
two interpretations, each excluding the other. According to this view, 
each of these interpretations, taken separately, is possible.® An ex- 
enemy state, which is a Member of the United Nations and the object of 
military enforcement action based on Article 107, cannot invoke Article 
51 because the former provision stipulates that nothing in the Charter 
shall invalidate or preclude this very action. However, the ex-enemy state 
may reply that it is just Article 51 which guarantees that nothing in the 
Charter shall impair the right of self-defense ‘‘if an armed attack occurs 
against a Member.’’ 

The dilemma would be really insoluble and therefore the value of the 
enabling formula questionable if the term ‘‘armed attack’’ as used in 
Article 51 could have been understood as covering also hostilities, war, 
enforcement action or whatever other expression can be employed in order 
to describe the action taken against an ex-enemy state in accordance with 
Article 107. The learned commentator cited, by formulating his dilemma 
of the two exclusive interpretations of Articles 51 and 107, has adopted 
the view that ‘‘an action under 107 may have the character of an armed 
attack against a former enemy state.’’*° It is submitted that it is not so. 
No doubt, the action directed against that state may contain all the factual 
elements of an armed attack, whatever may be the definition of the term, 
but nevertheless such an action will not constitute an armed attack in the 
sense of Article 51. Neither Article 51 nor any other provision in the 
Charter defines the notion of armed attack. However, Article 51, by using 
the term ‘‘armed attack,’’ means an illegal armed attack and not an action 
which is permitted by law, even if otherwise this action constitutes an 
armed attack. The action mentioned in Article 107 is legal because it is 
condoned both by the Charter and the inter-Allied agreements as well as 
by the agreements concluded with the ex-enemy states. Thus also an 
enforcement action by the United Nations itself can never be considered 
by the state against which this enforcement action is directed as con- 
stituting an armed attack. This meaning of Article 51 is made clear by 
the French and Russian versions of the Charter (agression armée; 
vooruzhennoe napadenie). Aggression is always an illegal action and 
therefore any activity which is permitted by law cannot constitute aggres- 
sion. Armed attack in Article 51 means armed aggression,”! while neither 
the action based on Article 107 nor the United Nations enforcement action 
is an armed aggression. 

19 Kelsen, The Law of the United Nations 918 (1950). 

20 Ibid. at 917. 

21 To prove this contention we may quote Kelsen himself: cf. his observations at pp- 
795-796, 797 and 798. The Spanish version is in this respect identical with the English 


one: ataque armado. 
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Do the explanations as given above eliminate the supposed conflict be- 
tween Articles 51 and 107 and thus restore the validity of the enabling 
formula (‘‘Nothing in the present Charter ...’’) as to the question 
whether the Charter limits the pre-1945 right of self-defense? It seems 
not. The recognition in Article 107 of legality of the action referred thereto 
does not deprive third parties of their privilege to have recourse to self- 
defense if and when that action comes into conflict with some of these 
third parties’ rights. 

The following situation may be helpful in ascertaining the irrelevancy, 
as far as our problem is concerned, of the enabling formulas used in 
Articles 51 and 107. 

Let us assume that a military action by an authorized government 
(authorized by virtue of Article 107) against an ex-enemy state is at the 
same time an action which violates the territorial integrity and/or political 
independence of a third state which is a Member of the United Nations. 
And let us also assume, for the sake of argument, and without being in- 
volved in the above-mentioned problem of different approaches to the 
question when there is room for self-defense, that this third state is em- 
powered, under the pre-Charter law, to invoke the right of self-defense and 
resist the action based on Article 107. Now here is the Kelsenian problem 
of what excludes what.*? Is Article 107, in the case referred to above, 
restricted by Article 51 or vice versa? It may be argued that no contradic- 
tion between these two provisions can ever arise because the Members recog- 
nized in advance the legality of any action under Article 107. This is cer- 
tainly so if one considers the relationship between the authorized govern- 
ment and the ex-enemy. But does this article mean that all the Members 
of the United Nations agreed in advance to all the detrimental effects (as 
to their rights) which may flow from action under Article 107, thus de- 
priving themselves in this case even of the right of self-defense? ** If so, 
then we have an important limitation of this right in spite of the formula 
‘“‘nothing in the present Charter,’’ et cetera, as used in Article 51. If not, 
and this seems to be the right conclusion, then this very formula also used 
in Article 107 has not (in this article) the preserving and enabling char- 
acter without any limitations whatsoever which it purports to have when 

22 Cf. Kelsen, Recent Trends in the Law of the United Nations 918 (1951). 

23 The problem of the renunciation or the exclusion of the right of self-defense presents 
itself in quite a different light as far as the enforcement action of an international 
organization is concerned. Here the Member State has recognized the responsibility of 
the Organization for the maintenance and restoration of peace on the world or regional 
plane. The Member State thus agrees to acquiesce in the Organization applying force 
with respect to it in circumstances defined in the Organization’s statute or other instru 
ment. The state makes concessions to the Organization in the important field of the use 
of force, but at the same time it expects that the Organization will help it as the 
need may be. This is not, however, the ease in Art. 107. The governments authorized 
under Art. 107 do not act except in their own names. They do not exercise any func- 
tion for a community of nations. There ean be no doubt that Art. 107 recognizes the 
freedom of action and the validity of this action as applied to a former enemy state. 
But it does not have the same effect with regard to third parties. Cf. Goodrich and 
Hambro, op. cit. note 16 above, at 534. 
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taken at its face value. The same may apply to the formula as used in 
Article 51. The conclusion, then, is that this formula cannot by itself 
save the right of self-defense from being eventually cut down by the 
Charter.** 

The limitations on the exercise of the right of self-defense are to be 
found in both Article 2, paragraph 4, and Article 51. These are limitations 
binding equally on all the Members of the United Nations. Article 2, 
paragraph 4, prohibits ‘‘the threat or use of force against the territorial 
integrity or political independence of any state, or in any other manner in 
consistent with the Purposes of the United Nations.’’ Article 51 stipulates 
that self-defense may be relied upon ‘‘if an armed attack occurs against a 
Member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security.’’ The 
cumulative effect of the general ban on the use of force, together with per- 
mission to have recourse to self-defense only ‘‘if an armed attack occurs,’ 
is that the Charter introduces significant limitations with respect to the 
right of self-defense in its pre-Charter sense.*° These limitations are, 
roughly speaking, twofold. 

First, no preventive use of physical force is allowed. The state which 
acts in self-defense cannot strike before it is attacked.*®° This conclusion 
may seem unsatisfactory in view of the characteristics of modern warfare 
in which states have at their disposal weapons of mass destruction (atomic, 
hydrogen or other). The report submitted to the Security Council by the 
Atomic Energy Commission in 1946 emphasized that a violation of the 
proposed convention on atomic energy matters ‘‘might be of so grave a 
character as to give rise to the inherent right of self-defense recognized in 
Article 51 of the Charter of the United Nations.’’*? However, this report 
is not law nor is it an authentic interpretation of Article 51. Further, the 
Members of the Organization can no longer base their action on self-defense 
in eases similar to the case of the Danish fleet in 1807 or to the Carolin 
ease in 1837. In the Corfu Channel Case (Merits) the International Court 
of Justice seems to have lent its support to this restrictive interpretation of 

24 Bowett, note 9 above, at 131, ascribes some importance to this formula. 

25 Cf., among others, Weightman, ‘‘ Self-Defense in International Law,’’ 37 Va. Law 
Rev. 1095, 1109-1110 (1951); Goodrich and Hambro, op. cit. note 16 above, at 300, 
speak of Art. 51 as defining ‘‘the circumstances under which the right of self-defense 
may be exercised.’’ These circumstances amount to limitations of the right of self-de 
fense in its traditional meaning. 

26 This restriction is stated by many commentators on Art. 51; cf. Kunz, note 13 
above, at 878, and Beckett, The North Atlantic Treaty, the Brussels Treaty and the 
Charter of the United Nations 13 (1950); Bramson, ‘‘Zagadnienie samoobrony Ww 
systemie bezpieczertistwa zbiorowego,’’ 3 Annales Universitatis Mariae Curie-Sktodowska, 
Sectio G, 63, 81-82. Waldock, ‘‘The Regulation of the Use of Force by Individual 
States in International Law,’’ 81 Académie de Droit International, Recueil des Cours 451, 
497-498 (1952), argues that there is still a right of self-defense in face of an imminent 
threat of attack. According to him, ‘‘to read Article 51 otherwise is to protect the 
aggressor’s right to the first stroke,’’ ibid. at 498. This is an overstatement, as theré 
can be no question of any ‘‘rights’’ of an aggressor in this respect. 

27 United Nations, Atomic Energy Commission, Special Supplement at 19 (1946). 
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the right of self-defense under Article 51. According to the Judgment, 
the mine-sweeping operation carried out by the United Kingdom Naval 
Forees in Albanian territorial waters on November 13, 1946, was contrary 
to international law. In particular, the Court did not accept the British 
contention that the action was justified by ‘‘self-protection or self-help.’’ ** 

Secondly, there is no room for self-defense even when the most funda- 
mental and vital rights of a state are violated or endangered in a manner 
which does not constitute an armed attack, i.e., the actual use of physical 
force. The Security Council seems to uphold this opinion. The following 
two eases are relevant. During the first half of May, 1948, Pakistan used 
its troops to halt Indian troops in Kashmir, that is beyond the Pakistan 
borders. The reason for the Pakistan military action was the stopping of 
refugees who had started to enter Pakistan. It is not quite clear whether 
Pakistan based its action on the right of self-defense (such an attitude was 
ascribed to Pakistan by India). Be that as it may, the Security Council 
did not condone the Pakistan action.** The second case contains no 
ambiguities. When in 1951 the Security Council discussed the Egyptian 
interference with the passage through the Suez Canal of goods destined 
for Israel, Egypt contended that the right of self-preservation and self- 
defense transcended all other rights and, consequently, justified the 


‘ 


Egyptian measures. The Council explicitly rejected this contention in 
paragraph 8 of its resolution of September 1, 1951.*° On both occasions 
some Members of the Security Council emphasized the limitations on the 
right of self-defense contained in Article 51." 


28 [1949] I.C.J. Rep. at 35. Cf. Waldock, loc. cit. note 26 above, at 502: ‘‘Here the 
Court seems to have given an emphatic warning that the right of self-defense is to be 
narrowly interpreted.’’ ‘The Court, however, did not recognize the right of states to 
use foree against another state while there is an imminent threat of armed attack. In 
October, 1946, prior to the mine-sweeping operation which took place in November, the 
United Kingdom sent four warships through the Corfu Straits. The ships were kept at 
action stations during the passage. The Court did not dispute the legality of this 
measure. But contrary to what Professor Waldock says at another place in his lecture, 
ibid. at 498, the Court’s decision does not condone resort to force in face of imminent 
threat of attack. The British action in October, 1946 (but not in November of that 
year) consisted only of readiness to act in self-defense if again attacked by Albania. 
Preparation of self-defense, whatever form it takes, is permitted by Article 51. Demon- 
stration of force and actual use of force against another country are two different things. 
It is not quite clear what makes Professor Waldock, ibid. at 501, conclude that ‘‘the 
Court did not take a narrow view of the inherent right of self-defense.’’ This state- 
ment is not consistent with the opinion of the same author quoted at the beginning of 
this footnote. Cf. the discussion of the Corfu Channel Case by Schwarzenberger, Report 
on Some Aspects of the Principle of Self-Defense in the Charter of the United Nations 
and the Topics covered by the Dubrovnik Resolution, International Law Association, 
New York University Conference (1958) at 22-24 and 36-40 (1958). 

*® Repertoire of the Practice of the Security Council 1946-1951 at 448 (1954). 

80 Ibid. at 449-450. 

f ‘1 The right of self-defense was also mentioned in 1948 in the Security Council when 
it debated the Palestine question, namely, in relation to the dispatch of Egyptian and 
Transjordan troops to Palestine after the proclamation of the State of Israel. This was 
not, however, the explanation offered by the countries involved, i.e., Egypt and Trans- 
jordan. Cf. ibid. at 493. Writing about the hostilities between the United Kingdom and 
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The above discussion of some problems of self-defense is necessary in 
order to make clear the standards which are relevant in ascertaining the 
compatibility of an alliance with the United Nations Charter. The treaties 
of alliance signed by Poland in or after 1945 provide for military action 
(the use of physical force) only after an attack on the part of a third state 
has taken place. This is the conclusion to be drawn from the analysis of 
the casus foederis made in sections 1 and 2 above. It has been pointed out 
there that, with the exception of the Warsaw Treaty, all other alliances 
signed by Poland do not refer to armed attack but speak of hostilities as 
the result of aggression or a policy of aggression. It has been pointed out 
above that armed attack means armed aggression, and, in spite of som 
efforts to widen the notion of aggression, the latter does not have any other 
meaning in contemporary universal international law than ‘‘armed aggres 
sion.’’ Notions like ‘‘economic aggression’’ and the like are not part of 
international law. Commentators on the Rio Treaty of 1947 have rightly 
emphasized that this treaty distinguishes ‘‘aggression’’ from ‘‘armed 
attack.’ These distinctions, however, are binding only between the 
American Republics. We may repeat, then, that treaties of alliance signed 
by Poland do not permit the use of force in any circumstances except in 
repelling an aggressive military attack. No encroachment upon the rights 
of the parties, no matter how serious, authorizes the use of force unless an 
armed attack occurs and violates these rights. 

Neither is preventive military action envisaged in the alliances under 
consideration. This point requires elucidation, as some provisions in 
Poland’s alliances, when taken at their face value, might substantiate an 
opinion to the contrary. Thus in Article 3, paragraph 1, of the Polish- 
Soviet treaty, the parties 

agree to take, on the conclusion also of the present war with Germany, 
all joint action within their power to obviate any further threat ot 
aggression by Germany or any other Power which might be associated 
with Germany either directly or in any other way. 
There are similar rules laid down in the remaining bilateral alliances. As to 
the Warsaw Treaty, Article 3, paragraph 2, envisages consultations for 
‘*joint defense and the maintenance of peace and security’’ wherever there 
arises a threat of armed attack (as distinguished from an accomplished 
armed attack) on one or more parties. It is this formula used in bilateral 
treaties which may cause some doubts. 

It is submitted that a general declaration made in the bilateral treaties 
that the parties are not only bound to act in case of actual aggression, but 
also have some mutual duties when the menace of an armed attack arises, 
France on the one hand, and Egypt on the other, in 1956, Green, ‘‘The Double Standard 
of the United Nations,’’ 11 Yearbook of World Affairs 104, 120 (1957), argues that the 
Western Powers ‘‘had grounds to exercise their right of self-defense in protection and 


vindication of their treaty rights to insulate, even by military measures, the Suez Canal 


after the rejection of their ultimatum by Egypt... .’’ The resolution adopted by the 
General Assembly on Novy. 2, 1956, leaves no doubt as to the fallacy of this view. See 


the debate in General Assembly, First Emergency Session, Official Records, Plenary 
Meetings 2-36 (1956). 
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does not mean that they are allowed to begin military operations against the 
would-be aggressor before he strikes first. With the exception of preroga- 
tives concerning the ex-enemy states, the Charter of the United Nations 
vives the right to use armed force for preventive purposes only to the 
United Nations itself (or to regional organizations authorized by it), and 
strictly within the limits formulated in the Charter. Article 3, paragraph 
1, of the Soviet-Polish treaty, cited above, provides for the use of all means 
to eliminate every possible menace of further aggression by Germany or 
her allies. It might seem that this language implies the use of force to 
prevent aggression. But this interpretation, which would lead to in- 
consistency between the treaty and the Charter, finds no support in the 
light of other stipulations arrived at by the parties. Article 3, paragraph 
2, of the treaty with the Soviet Union adds that, for the purpose of 
liquidating in advance any threats on the part of Germany or her allies 
acting with her, the Contracting Parties will ‘‘participate in all interna- 
tional action for ensuring international peace and security.’’ To dispel 
any doubts as to the character of any bilateral preventive action as dis- 
tinguished from that organized on the higher international level, the treaty 
of April 21, 1945, declares that both eountries will execute their agreement 
in compliance with the ‘international principles, in the adoption of which 
both Contracting Parties participated’’ (Article 3, paragraph 2). This 
paragraph clearly refers to the Charter of the United Nations, not yet 
drafted when the Polish-Soviet treaty was signed. The Polish-Czechoslovak 
treaty of 1947 pledges the two countries to participate in any international 
action aimed at the maintenance of international peace and security, while 
preventing the menace of aggression on the part of Germany and her allies. 
This duty of taking part in international efforts to establish peace and 
security is introduced into the treaties with Bulgaria, Hungary and 
Rumania independently of any prevention directed against possible ag- 
gression. 

Thus we may conclude that any such action which is envisaged in the 
bilateral alliances of Poland and which may seem to be of a preventive 
character remains within the limitations of the United Nations Charter. 
If that action is not undertaken in the framework of the world organiza- 
tion, then it may only take the form of endeavors in the diplomatic field 
and never include the use of force, no matter how imminent the danger of 
aggression. The defensive character of the treaties discussed here pre- 
cludes the use of any armed means on the initiative of the Contracting 
Parties. They may have recourse to these means only when one of them 
is attacked. So far the practice of the interested parties shows that this 
interpretation is correct. They have reacted only with diplomatic weapons 
when confronted with different stages in the development of the German 
question after the war, stages which they have thought disadvantageous or 
even dangerous to peace in Central Europe. As examples of the moves 
falling under the treaty stipulations examined here we may cite the Prague 
Declaration of February 18, 1948,°* the Warsaw Declaration of June 24, 


82 Zbiér Dokumentéw 97 (1948). 
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1948,°* the Second Prague Declaration of October 21, 1950,** and the 
Moscow Declaration of December 2, 1954,** all dealing with the solution of 
the German problem. In other words, the aim of the parties, while binding 
themselves to some action to eliminate the threat of aggression, is not the 
application of force, but the employment of diplomatic persuasion and 
other pressure short of the threat or use of force. 


4. Article 51 of the Charter: The Alliances of Poland and So-Called 
‘Collective Self-Defense’’ 


In the preceding section the effort has been made to substantiate the view 
that the alliances to which Poland is a party do not provide for any preven 
tive use of force nor empower the signatories to use force in defense of 
rights which have been violated otherwise than by an armed attack. This, 
of course, does not exhaust the answer to the question whether the alliances 
under consideration are compatible with the Charter of the United Na- 
tions. The crucial problem is that they lay upon the non-attacked party 
the duty to come to the assistance of the victim of aggression irrespective 
of whether the attack involves any breach of the rights of the former or 
whether this attack is also directed against that party, e.g., the attacker 
wishing to reach the latter through the territory of another state. 

No matter whether one defines the conditions for exercise of self- 
defense in terms of rights which are violated, or in terms of means used to 
violate any of the state’s legally protected interests, the right of self- 
defense in international law belongs only to the state whose rights have 
been encroached upon or against which violence has been used. Neverthe- 
less, as the result of a treaty of alliance, another state comes to the as- 
sistance of the former, although the conflict may be in every respect limited 
to the relationship of aggressor and victim without any repercussions 
whatsoever for a third state. 

The problem of the legality of third states’ intervening in defense of the 
attacked state (but not in self-defense) necessarily raises another problem, 
namely, the interpretation of the Charter provision on ‘‘collective self- 
defense.’’ Article 51 mentions the existence of the right of collective self- 
defense as collateral to the right of individual self-defense. The restric- 
tions imposed by the Charter on the Members of the United Nations when 
they have recourse to self-defense find application to the cases which it 1s 
possible to list under the heading ‘‘collective self-defense.’’ We shall now 
try to explain the meaning of this term as used by Article 51. 

The Charter applies in Article 51 the adjective ‘‘inherent’’ not only to 
the right of ‘‘individual self-defense’ but also to that of ‘‘collective seif- 
defense.’’ The choice of this word in the latter context is even more 
dubious than in the former. Does it mean that the right of collective self- 
defense was part of pre-Charter international law? Some authors favor 


83 Ibid. at 445. 34 Zbiér Dokumentéw 185 (1951). 
85 Zbiér Dokumentéw 3073 (1954). 
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the view that it is the Charter which establishes this right.*° If so, then the 
description of the right in question as ‘‘inherent’’ is not accurate. If not, 
then another question arises: What was the content of this right in the pre- 
Charter international law? 

We may distinguish two essentially divergent interpretations of the right 
of collective self-defense. One interpretation draws no basic distinction 
between individual and collective self-defense. It starts from the premise, 
which is correct from both the strictly grammatical and logical standpoints, 
that the core of the problem remains the same in the two cases of self- 


‘ 


defense. Any state which invokes the right of self-defense, be it 
dividual’’ or ‘‘collective,’’ must be attacked itself: ‘‘the right of self- 
defense is available only to a State which defends its own substantive 
rights’’; ‘‘the difference between the individual and collective rights lies 
in whether States exercise their right of self-defense individually or in 
concert.’’*? It is then necessary to make distinctions between self-defense 
and collective security action, the latter being an action ‘‘for the purpose of 
maintaining international peace and security within a defined region.’’ ** 

The partisans of this interpretation may rightly say that the identification 
of collective self-defense and collective security action is a perversion of the 
concept of collective self-defense.*® It is submitted, however, that the right 
of collective self-defense referred to in Article 51 is more extensive and goes 
further than the mere application, on a collective plane, of ‘‘individual’’ 
self-defense. One may even wonder what would be the aim of mentioning 
‘collective self-defense’’ in addition to ‘‘individual self-defense’’ since, 
according to the restrictive interpretation explained above, the former 
means in its essence exactly the same as the latter. Article 51, by stipulat- 
ing that the Members of the United Nations have the right of collective 
self-defense, authorizes them to come to each other’s assistance when one 
of them is the object of an armed attack and the Organization has not yet 
taken measures ‘‘necessary in order to maintain or restore international 
peace and security.’ This broad authorization comprises, consequently, 
the right to conclude defensive alliances, bilateral or multilateral, and the 
right to set up international organizations, regional or other, for defensive 
purposes. 

This second meaning ascribed to the words ‘‘collective self-defense,”’ 
while contrary to the strictly grammatical and logical interpretation of 
Article 51, finds support in the preparatory work of the San Francisco 
Conference in 1945 and in the subsequent practice of almost every Member 

*6 Dinh, ‘‘La Légitime Défense d’aprés la Charte des Nations Unies,’’ 52 Revue 
Générale de Droit International Public 223, 244 (1948); Kelsen, Recent Trends in the 
Law of the United Nations 914 (1951); Stone, op. cit. note 18 above, at 245: ‘‘The 
very notion of collective self-defense seems contradictory.’’ 

37 Bowett, note 9 above, at 150; ef. also ibid. at 138-140. 

88 Ibid. at 156. ‘This is not to suggest,’’ Bowett writes further, ‘‘that such collec 
tive security action is illegal; but, not being self-defense, the legality depends on con 
siderations different from those governing the legality of action in collective self- 
defense, 89 Tbid. at 160. 
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of the Organization, the legality of this practice having never been ques- 
tioned by any of the United Nations Organs. 

Article 51 was inserted into the Charter in order to make it possible for 
the American Republics to consider an attack against one of them as an 
aggression against all of them and to enable them to help the victim of the 
attack.*° The language used in Article 51 is general, and this provision of 
the Charter cannot be treated as the escape clause for the American system 
only. Since the American system is allowed, other states may also promise 
and/or render each other military assistance in case of defense, provided 
that the limitations enunciated in Article 2, paragraph 4, and Article 51 
are fulfilled. Thus, strictly speaking, the Charter, instead of saying ‘‘col- 
lective self-defense,’’ ought to have employed terms like ‘‘ collective defense’’ 
or ‘‘defense of another State.’’ 

None of the organs of the United Nations protested against such a broad 
interpretation of Article 51 contrary to its literal meaning. When at- 
tempts were made to adopt a resolution stating that participation in the 
North Atlantic Treaty Organization is incompatible with membership in 
the United Nations, the General Assembly rejected this view by a large 
majority.*? At the present moment Members of the United Nations are 
bound by many bilateral and multilateral mutual defense treaties which 
provide for military assistance in favor of the attacked party so long as 
the United Nations does not take the necessary measures. We must con- 
sider these treaties as the expression of the Members’ view on the meaning 
of collective self-defense in Article 51. 

In fact, the two interpretations of Article 51, referred to above, are not 
as far apart as they seem. Those authors who say that collective self- 
defense means self-defense exercised in concert are ready to accept a very 
broad interpretation of what are the state’s own rights the violation of 
which authorizes it to act in self-defense. Thus they introduce the notion 
of ‘‘the interdependence of the securities’’ ** or the notion of ‘‘the threat 


4012 Documents of the United Nations Conference on International Organization at 
680 et seg. (1945). Cf. also Vol. 11 at 53, 59, and 121. See comments by Goodrich 
and Hambro, op. cit. note 16 above, at 297; Kunz, note 13 above, at 873; Waldock, loc. 
cit. note 26 above, at 497. 

41 This interpretation of Art. 51 has been aceggted by many authors. Cf. Goodrich and 
Hambro, op. cit. note 16 above, at 301; Kunz, note 13 above, at 875; Kulski, note 9 
above, at 463; Kelsen, ‘‘Collective Security and Collective Self-Defense under the 
Charter of the United Nations,’’ 42 A.J.I.L. 783, 789, 792 (1948); The Law of the 
United Nations 792 (1950); Recent Trends in the Law of the United Nations 915 
(1951); Weightman, note 25 above, at 1111-1114; Waldock, loc. cit. note 26 above, 
at 504; Bebr, ‘‘Regional Organizations: A United Nations Problem,’’ 49 A.J.I.L. 160, 
173 (1955). On the other hand, Dinh, note 36 above, at 244-248, restricts the right 0! 
collective self-defense, as understood above, to states which are parties to a regional 
arrangement. As to the terminology used in Art. 51, cf. Bowett, note 9 above, at 150 
131, and the writers cited by him. Green, note 31 above, at 120, probably too much 
impressed by the language of Art. 51, employs the strange expression ‘‘to come to the 
collective self-defense’’ of a state. 

42General Assembly, 6th Sess., Official Records, Plenary Meetings, 363rd Meeting, 
par. 140. 43 Bowett, note 9 above, at 150. 
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to the security of the other State.’’** If, under the restrictive interpreta- 
tion of Article 51, states are free to determine when their own rights have 
been endangered by an attack on another state, and consequently (according 
to this theory) there is room for self-defense, then their freedom of action 
is practically as unlimited as in the case of the second interpretation of 
Article 51, which understands the right of collective self-defense as giving 
to Members the right to use physical force against any aggressor. 

The explanations concerning the meaning of collective self-defense in 
the United Nations Charter make it possible to classify the Polish al- 
liances under one of its provisions. The following articles may be taken 
into consideration: Article 51; Article 52; the escape clause formulated in 
Article 53, paragraph 1; and Article 107. 

Contrary to the Warsaw Treaty, which invokes Article 51, all the bilateral 
alliances concluded by Poland contain only general references to the Charter 
of the United Nations. The provisions of the Soviet-Polish treaty are most 
general in this respect because this treaty was signed before the San Fran- 
cisco Conference began. Nevertheless the possibility of creating a world 
organization of states was envisaged by the parties, and Article 3, para- 
graph 2, pledges them to take part ‘‘in all international action for en- 
suring international peace and security.’’ They further declare that they 
‘will fully contribute to the realization of these lofty aims.’’ Paragraph 
3 adds that 

the High Contracting Parties will act conformably to the international 

principles, in the adoption of which both Contracting Parties par- 

ticipated. 
Thus the two countries concerned undertake in advance to fulfill the future 
obligations assumed by them in accordance with the Charter. This is 
stated more explicitly in Article 2, paragraph 3, of the Polish-Czechoslovak 
treaty, where the parties declare that while carrying out their treaty they 
“‘will observe the obligations incumbent upon them as Members of the 
United Nations.’’ It seems that this affirmation of their loyalty towards 
the Charter was not necessary, as Article 103 of the latter provides that the 
Charter is the highest law for the Members of the United Nations and that 
consequently, in case of a conflict, the statute of the world organization 
always prevails over any other international agreement, bilateral or multi- 
lateral, concluded by the Member nations. The aforesaid provisions in 
the treaties with the Soviet Union and Czechoslovakia are only declaratory 
in their legal significance and create no new duties for the parties. 

The situation was, however, different as far as the parties to the remain- 
ing bilateral treaties were concerned. At the time when the treaties with 
them were signed, Bulgaria, Hungary and Rumania were not Members of 
the United Nations. In spite of this fact, the parties decided to include 
in their treaties clauses which express their attitude towards the United 
Nations Charter. The formulas used in this connection are worded in a 
different way in the case of each treaty. The agreement with Bulgaria is 
44 Ibid. at 153. 
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to be executed ‘‘in accordance with the Charter’’ (Article 6). The treaty 


with Hungary stipulates that it will be fulfilled in the spirit (w duchu) of 


the Charter (Article 6), while the implementation of the treaty with 
Rumania ‘‘will conform to the principles of the United Nations Charter’’ 
(Article 2, paragraph 2). These obligations, incurred by states which were 
not then Members of the United Nations, were far from creating anything 


which might have been described as ‘‘passive membership’’** in the Or- 
ganization. ‘To some extent these obligations merely repeated duties which 
already existed, as it should be borne in mind that certain basic principles 
enumerated in the Charter are declaratory of the existing law which binds 
all the members of the international community. However, some of these 
principles are new (for instance, the prohibition not only of recourse to 
war but of use of force in general), and their acceptance, even in such 
vague formulas as those used in the treaties with Bulgaria, Hungary and 
Rumania, have laid upon these countries some restrictions as regards the 
execution of the alliances. Besides this general conclusion, it is difficult to 
say anything more precise as to the exact extent of these restrictions. Only 
practice could provide an explanation. There were, however, no conflicts 
between the parties concerning a possible breach of the United Nations 
principles while executing the bilateral treaties of alliance. Today, since 
all the remaining countries in Southeastern Europe have entered the 
United Nations, the rules discussed here have lost their legal significance 
as rules which created additional obligations for the non-members of the 
United Nations. 

It has been submitted above that the casus foederis in Poland’s alliances 
cannot be read otherwise except as providing for military assistance in 
ease of armed attack against the other parties. There is no doubt about it 
as far as the Warsaw Treaty is concerned, because Article 4 of that treaty 
refers to an armed attack. This interpretation, adopted above also with 
respect to bilateral treaties, must now be strengthened in relation to the 
latter in view of the references to the Charter contained in the bilateral! 
instruments. If forcible measures of the parties are limited to the case 
when an armed attack occurs, then there is room to consider the alliances 
concluded by Poland as falling under Article 51 of the Charter. 

Such a classification, applied also to the bilateral alliances, may seem t 
be inexact. It may again be argued that these alliances (contrary to the 
Warsaw Treaty) employ different language from that of Article 51. We 
disposed of this difficulty when we explained the casus foederis of the 


) 


bilateral alliances (section 1) and the meaning of terms such as ‘‘ policy of 
aggression’’ or ‘‘aggression’’ used in these alliances (section 3). One may 
argue further that the bilateral alliances, again in contradistinction to the 
Warsaw Treaty, do not repeat the reservation that any Member of the 
United Nations may exercise the right of self-defense ‘‘until the Security 


Council has taken the measures necessary to maintain international peace 


45 Term used in a different context by Kunz, ‘‘The Contractual Agreements with the 
Federal Republic of Germany,’’ 47 A.J.I.L. 106, 110 (1953). 
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and security.’’ We consider, however, that the absence of such a repetition 
does not automatically mean that the bilateral treaties under examination 
organize the defense in a way incompatible with the Charter. It is im- 
material whether an alliance concluded by a Member of the United Nations 
expressly invokes Article 51 or incorporates parts of its provisions. It is 
also of no importance whether the allied states declare in their bilateral 
treaties that they shall immediately report to the Security Council on the 
measures taken by them in the exercise of the right of self-defense. Mem- 
bers of the United Nations do not need to repeat this obligation because it 
is binding on them from the very moment when they acquired membership 
in the Organization.*® The important fact is that nothing in the provisions 
of the treaties under discussion is contrary to the Charter. Automatic and 
immediate help in the event of aggression does not exclude any future inter- 
vention on the part of the Security Council nor does it deprive that organ 
of the directing powers which it possesses under Article 51. It was pointed 
3 out above that the Warsaw Treaty is the only alliance in which Poland 
participates which invokes Article 51 and follows its language (Article 4). 
This, however, does not mean by itself that all the earlier treaties, which 
contain no references to the competence of the United Nations in case an 
armed attack occurs, provide for action that is free from the Organization’s 
interference.*? 
But in order to fulfill its rights and duties the United Nations must have 
means. Shortly after the Organization began to function it was clear 
that it would not obtain these means either quickly or effectively. Articles 


. 43 to 46 are still unexecuted, while attempts to fill this gap by other devices 
, may evoke doubts as to their legality or desirability, at least from the point 
t of view of some Members of the Organization. Even if there were no 
: division of the postwar world into two opposite and powerful groups of 
’ nations (and this division contributes to the weakness of the United Na- 


tions), there would always be, at least at the start, some justified doubts 
| as to how the Organization was to exercise its responsibilities. 
f With this in mind, it is not difficult to understand why the treaties of 
S alliance concluded by Poland (as well as by other countries, both in the 
East and in the West) avoid any reference to Article 52 of the Charter 
0 (regional arrangements). Together with those of her allies who are her 
e neighbors and these neighbors’ neighbors, Poland forms a geographical 


e unity. The far-reaching resemblances among the countries concerned as to 
1e their system of government and social and economic structure are im- 
if portant links which complete and strengthen the regional unity of the whole 
46 The opposite view is expressed by Bebr, note 41 above, at 183. Cf. Bowett, note 9 
above, at 150: ‘*. . . the mere omission to restate the duties imposed by the Charter 
1e is not in itself illegal.’’ 
Y ‘7 Goure, note 10 above, at 39, and Howard, note 10 above, at 79, classify the Eastern 
ee European alliances under Art. 51 with some hesitation. Bebr, note 41 above, at 183-184, 
writes that these alliances go beyond the standard of Art. 51, while Bowett, note 9 
he above, at 143, expresses the view that it was not intended to link these alliances to the 


terms of that article. 
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system.** In spite of these facts, the political grouping discussed here ean- 
not be considered (as a whole) a regional arrangement in the technical 
sense used in Chapter VIII. This is so because the treaties involved do not 
provide for any special mechanism to settle local conflicts *® and, what is 
more important, it is not the intention of the parties to submit their 
alliances to the preventive control of the United Nations provided for in 
Chapter VIII with respect to regional enforcement action. This intention 
is clearly shown in those provisions of the treaties discussed here which 
define the casus foederis and provide for automatic assistance in case of 
aggression. As has already been pointed out, the parties neither invoke 
nor cite Article 51, but their purpose is to organize self-defense within the 
framework of that article. This seif-defense would be exercised in practice 
in complete independence of the United Nations ‘‘until the Security Council 
has taken the measures necessary to maintain international peace and 
security.”’ The practical sequence of events is quite clear: as a rule, first 
the action of the victim of aggression and its allies, and later any action on 
the part of the Security Council. This is not so in case of regional ar- 
rangements. In Article 53, paragraph 1, Members of the United Nations 
stipulated, inter alia, that no enforcement action should be taken under 
regional arrangements or regional agencies without the authorization of the 
Security Council. The only exception to this rule is measures against 
states which were enemies of any signatory of the Charter during World 
War II. But the casus foederis in Poland’s alliances is not limited to 
these nations. This excludes the possibility of considering the Polish al- 
liances, including those which were not signed with ex-enemy states, as 
falling under the escape clause of Article 53, paragraph 1.°° 

Neither are the bilateral treaties of alliance signed by Poland based on 
Article 107. This is true because, first, Poland does not belong to those 
victorious Powers in the last world war who assumed the responsibility of 
dealing with the ex-enemies; and, secondly, treaties under Article 107 can 
be signed only by the members of the anti-Axis war alliance infer se and 
never with the participation of former Axis adherents.*! Only the Polish- 


48 Cf. the Egyptian definition of regional arrangements submitted to the San Francisco 
Conference, 12 Documents of the United Nations Conference on International Organiza 
tion 850 (1945). 

49 Kelsen, The Law of the United Nations 324, 433 (1950). 

50 A view to the contrary is expressed by Goodrich and Hambro, op. cit. note 16 
above, at 316. They do not seem to take into account the fact that the casus foederis 
in the Eastern European bilateral alliances is formulated more broadly so as to com 
prise only ex-enemy states and that some of these alliances were signed with ex-enemy 
states. This must exclude them from the scope of the exceptional provisions of Art. 53, 
par. 1. On the other hand, the participation of ex-enemy states which are not Members 
of the United Nations does not deprive an alliance of the character of a ‘¢ eollective 
self-defense’? measure under Art. 51. We do not discuss this problem. Cf. Kelsen, The 
Law of the United Nations 793 (1950), and Recent Trends in the Law of the United 
Nations 917, 918 and 925 (1951). 

51 Bebr, note 41 above, at 183 and 184 and Bowett, note 9 above, at 144, forget thes 
two considerations when they treat all the Eastern alliances en bloc as falling under 
Art. 107. 
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Soviet treaty of 1945 could have been considered as one of the measures to 
which the Soviet Union was entitled under Article 107; but, as pointed out 
above, the casus foederis of this treaty is not restricted to the ex-enemy 
states and this circumstance also puts the treaty outside Article 107. 


5. Conclusions 


In this paper the attempt has been made to substantiate the view that 
the alliances signed by Poland are compatible with the Charter of the 
United Nations. Such a conclusion is not surprising in view of the fact that 
the Charter, especially, though not exclusively, in Article 51, leaves much 
room for defensive alliances. 

In United Nations law as it stands at present, states have the right to 
conclude defensive alliances, provided that certain conditions are met. 
These conditions are easily fulfilled. This opens the way for not taking 
advantage of the United Nations security system and, indeed, most of the 
Members have availed themselves of this perfectly legal opportunity. 

The difficulties encountered by the United Nations in creating effective 
guarantees for the security of states, and the impressive number of bi- 
lateral and multilateral alliances now in foree, have the cumulative effect 
of leading some authors to regard the enforcement action based on these 
alliances as the ‘‘reaction of the international community against violations 
of law,’’ and to regard the state which has recourse to self-help under inter- 
national law as an organ of this community.®* This view, however, con- 
founds an action allowed by law with an action performed in the name of 
the international community. What is legal in the law of nations is not 
necessarily done on behalf of the international community. 

The ‘‘primary responsibility for the maintenance of international peace 
and security’’ which rests with the Security Council does not mean that 
a “‘secondary’’ responsibility may be exercised by individual Members or 
their groups in the name of the world organization.®* In discussing and 
analyzing the functioning of any system of alliances that fits within the 
Charter provisions one may consider it as a de facto substitute, regional 
or other, for the action which was to be performed by the United Nations 
itself.5* But the exercise of the right of collective self-defense, allowed by 
the Charter, is not by this very fact an activity for and on behalf of the 
United Nations. The collective security system as foreseen by the Charter 
must be distinguished from alliances concluded under Article 51. The 
latter, in contradistinction to regional arrangements within the meaning 
of Article 52, are not instruments that supplement the former. The collec- 
tive self-defense treaties are not means for the achievement of the purposes 
of the United Nations. They play such an important réle in contemporary 
international relations because ‘‘the Charter remains unfulfilled.’’ 

52 Kelsen, The Law of the United Nations 782 (1950). 

53 Cf. Bowett, note 9 above, at 156 and 157. 

54 Ibid. at 155. 

55 Stone, op. cit. note 18 above, at 265. Compare his justified criticism concerning 
3eckett’s view, ibid. at 264-265. 
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The United Nations itself is far from considering defensive alliances as 
part of its own system. In one of the resolutions adopted during its Fifth 
Session, the General Assembly commended the Secretary General on his 
memorandum concerning the development of a twenty-year program for 
achieving peace through the United Nations. The memorandum states that 


measures for collective self-defense and regional remedies of other kinds 
are at best interim measures and cannot alone bring any reliable 
security from the prospect of war.*® 
This, it is submitted, is the right perspective from which to look at any 
treaty of alliance concluded by a Member of the United Nations. 


56 The opening sentence in par. 13 of the memorandum, 2 Repertory of Practice of 
United Nations Organs 431 (1955). The resolution referred to is Resolution 494 (V). 


EDITORIAL COMMENT 


THE ACT OF STATE DOCTRINE AND THE RULE OF LAW 


That courts in the United States administer international law because it 
is the law of the land was a main point of the United States argument to 
the International Court of Justice in the Interhandel Case. This point was 
argued in support of one United States preliminary objection, that Switzer- 
land was supporting a claimant which had not exhausted its remedies in 
United States courts.’ 

There are, however, a number of fact situations (not including the Inter- 
handel Case) in which American courts have felt that they are not free 
to test by principles of international law, acts of a foreign state operating 
on a person or property within its territory, even when the American court 
has jurisdiction over private parties in commercial litigation and perhaps 
jurisdiction over a res. For reasons of domestic policy, the courts have 
not felt able to apply principles of international law unless the State De- 
partment previously has given its consent. 

A recent report by the Committee on International Law of the Associa- 
tion of the Bar of the City of New York, under the chairmanship of John R. 
Stevenson,’ pointed out that the Act of State doctrine is not of itself a 
rule of public international law, and in the United States it is ‘‘largely a 
consequence of judicial deference to the executive branch imposed by the 
separation of powers in our constitutional system.”’ 

Upon the unanimous recommendation of its Committee on International 
Law, the Association of the Bar of the City of New York at its annual 
meeting on May 12, 1959, adopted, after some discussion, the following 
resolution : 


WHEREAS it is important both for the redress of individual wrongs 
and for the realization of the rule of law in international affairs, that 
United States courts be encouraged to exercise the judicial function of 
inquiry into the validity under international law of the acts of foreign 
States when such inquiry is necessary to determine the rights of 
litigants and will not prejudice the conduct of the foreign relations of 
the United States; 

Now THEREFORE, BE Ir Reso.vep, that The Association of the Bar 
of the City of New York is of the view that the United States Depart- 
ment of State should make a public declaration to the effect that (1) it 
is the policy of the United States Government that United States courts 
(both Federal and State) consider themselves free from any restraint 
based on deference to the executive branch of the Government in the 
conduct of this country’s foreign relations which prevents judicial in- 


1 Interhandel Case (Switzerland v. United States of America), Oral Proceedings (Nov. 
5 to 17, 1958), pp. 140-141 (L.C.J. Distr. 58/185). 

2**A Reconsideration of the Act of State Doctrine in the United States Courts,’’ Re 
port of Committee on International Law, presented to the Annual Meeting, Association 
of the Bar of the City of New York. 
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quiry into the validity under international law of the acts of foreign 
States whenever such inquiry is necessary for the determination of 
controversies within the jurisdiction of such a court and will neither 
violate recognized principles of sovereign immunity, to the extent such 
principles may be applicable, nor prejudice the conduct of the foreign 
relations of the United States; and (2) if the Department of State, 
after such notice as the court deems reasonable, does not indicate 
otherwise in a particular case, the absence of such prejudice shall be 
presumed. 


This resolution, containing the view that the State Department should 
by the device of another general statement, such as the Tate letter,’ at- 
tempt to remove a restraint on American courts, is an important practical 
proposal for the extension of the rule of law at home, and also by precept 
hopefully to affect the conduct of other states. 

This may be regarded as a companion to the movement which has gained 
momentum in recent months to broaden and add certainty to the United 
States adherence to the compulsory jurisdiction of the International Court 
of Justice.‘ 

In the discussion at the Bar Association’s annual meeting, several mem- 
bers questioned the effect of the proposed resolution. It would open the 
door for American courts to try title based on the acts of another govern- 
ment. This, one member felt, would exacerbate intergovernmental rela- 
tions, create uncertainty, and result in unfavorable treatment of American 
property abroad. 


The effect of the proposal, if acted on by the Department of State, would 
be to increase the fact situations in which private commercial litigants 
could, by the device of trying title, test by legal principles the acts of an- 
other government. The goods involved might be a Picasso painting, oil, 
tobacco or a ship. The American court might sustain the validity, by in- 


ternational standards, of the foreign government’s act, or the court might 
refuse to recognize the act’s validity. The foreign government might then 
step in and object that the decision of the American court reflected either a 
policy of the forum or an interpretation of international law at variance 
with its own. At that point, the case could be lifted to the intergovern- 
mental level. It could, with the consent of both governments, be litigated in 
the International Court of Justice. Thus the private commercial litigants 
would have a remedy, and the possibility of government claims would be 
preserved. 

Under the present doctrine in the United States, a case has from the 
beginning the flavor of an intergovernmental dispute which does not lend 
itself to commercial litigation, except with the advance consent of the State 
Department. This is of itself injurious to good international relations.° 


326 Dept. of State Bulletin 984 (1952) 

4 Speech of Vice President Nixon to Academy of Political Science, New York Times, 
April 14, 1959, p. 20; see also Briggs, ‘‘The United States and the International Court 
of Justice: A Re-examination,’’ 53 A.J.I.L. 301 (1959). 

5 Jessup, ‘‘ Power, Facts and Law,’’ Presidential Address, 49 A.S.I.L. Proceedings 
1, 6 (1955). 
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The potential private litigant may thus be denied a forum, otherwise 
competent, which will weigh what might be the material fact in his ease, 
the act of a foreign government. The litigant may be able to find a forum 
elsewhere, perhaps in a trading country of Western Europe. But beyond 
his personal interests, the present doctrine may put the American court in 
the position of maintaining what it would find, on examination, to be an 
international tort. Certainly this might be a private party’s approach 
in urging the State Department to act, or in urging an American court to 
weigh the act of the foreign government even under the existing doctrine. 

The Report of the International Law Committee infers correctly, as the 
writer believes, that the Act of State doctrine is more broadly applied 
in the United States and the United Kingdom than in other states. Sub- 
ject to what a comparative law study would verify, it therefore seems un- 
likely that the modest circumscription suggested would result in harassment 
or discrimination for American interests abroad. The State Department and 
its law officers have themselves frequently discussed with other governments 
their conduct, as measured by principles of international law. In one 


diplomatic note, the Department observed that where the sovereign act of 


a government affects foreign states or their nationals, its validity under 
international law is always open to discussion.’ 

Another objection to the proposal was that it would be impractical, and 
put an undue burden on the State Department to have to decide, within 
the usual time limits of private litigation, whether to object that judicial 
inquiry into the validity of acts of a foreign state would prejudice the 
conduct of the foreign relations of the United States. It would be simple, 
by a one-sentence letter to the Attorney General, for the State Department 
to formulate that very conclusion. There might be pressure from one 
litigant or a foreign government to do so. However, the proposal could 
save the Department the harder decision on affirmative action to permit 
judicial consideration, as under the present practice. 


6 See Report of Committee on International Law, p. 8 (note 2 above): ‘‘... A re- 
fusal of courts to consider foreign acts of State in the light of the law of nations is not, 
it should be remembered, merely a neutral doctrine of abstention. On the contrary the 
effect of such a doctrine is to lend the full protection of the United States courts, police 
and governmental agencies to commercial property transactions which are contrary to 
the minimum standard of civilized conduct on the general acceptance of which security 
in such transactions ultimately rests .. .’’ 

See also, Report of the Committee on Nationalization of Property, American Branch, 
International Law Association, Proceedings and Committee Reports 1957-8, p. 62: 
‘*. .. It is, in our submission, unsound to maintain that the State is responsible under 
international law for the violation of alien property and contractual interests but that, 
under its rules of private international law which are alleged to be municipal rules alone, 
its courts may subvert that international law by which the State as a whole is bound. 
Whatever doctrinal validity the dichotomy between private international law and public 
international law may have, it is insufficient to overcome the needs of the international 
community. Public international law is not only to be described but applied. A prin- 
cipal forum of its application, especially in the field of alien property and contractual 
interests, is and should increasingly be the municipal courts of States.’’ 

729 Dept. of State Bulletin 358, 360 (1953). 
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The resolution of the Association of the Bar suggests a practical method 
of widening the area in which international commercial transactions ean be 
governed by principles of law. The resolution, together with its valuable 
supporting Report, show the Act of State doctrine as essentially a political 
approach to the acts of foreign governments. At a time when there is in 
progress a broad examination of ways and means of extending the rule of 
law, it is appropriate to place some emphasis on a forum right here in the 
United States for private commercial litigation, with limited freedom to 
look to and apply principles of international law. If the hard cases lead 
eventually to intergovernmental litigation, the International Court of 
Justice can then provide governments, which have the will to use it, with 
the necessary forum. 

JAMES N. Hype 


NON-BELLIGERENT’S RIGHT TO COMPENSATION FOR INTERNMENT OF 
FOREIGN MILITARY PERSONNEL 


Within the past year there have been several incidents involving the in- 
ternment of military personnel of the United States who had crossed over 
the border into East Germany from the West German Republic. In one of 
these an American helicopter, which had allegedly invaded East German 
airspace by inadvertence, was forced down on June 7, 1958, and nine 
members of its crew taken into custody. A more recent instance was the 
arrest and confinement of a Lieutenant Richard Macklin, who parachuted 
into East Germany on December 3, 1958, when his plane ran out of fuel on 
a flight along the East German border.? In the first case the men were 
detained for a period of forty-two days. Lieutenant Macklin’s detention 
lasted for two months. 

During these prolonged periods, the United States Government con- 
sistently maintained that release of its military personnel was a responsi- 
bility of the Soviet Government under postwar agreements establishing 
procedures for the reciprocal return of military personnel of the other 
government when arrested or detained. It refused to address its request to 
the East German government, which it had not recognized, but demanded 
that appropriate instructions be issued by the U.S.S.R. to its military repre- 
sentatives in Germany for release of the crew of the helicopter, and later, of 
Lieutenant Macklin. In the American view, the episodes had been con- 
trived to blackmail the United States into negotiating with the East German 
regime, with all the implications such negotiation might entail. The 
Soviet Government, on the other hand, took the position that all requests 


1Cf. New York Times, June 27, 1958, for the text of the U. 8S. Aide-Mémoire to the 
Soviet Government in this case. 

2 Ibid., Dee. 6, 1958, p. 1. An earlier example is furnished by the detention in 
Czechoslovakia in June-July, 1951, of two U. S. airmen who, after landing, were ar 
rested and held incommunicado for four weeks. Cf. 24 Dept. of State Bulletin 1019 
(1951) ; 25 ibid. 93 (1951); and 30 ibid. 319-320 (1954). An American civilian, Mr. 
Emory Vaughan, who had been arrested under similar circumstances, was released on May 
9, 1959, after a detention of 47 days. New York Times, May 10, 1959. 
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should be addressed to the East German government as the sovereign entity 
directly concerned.* 

It is not the objective of the present comment to examine the political 
undertones of the diplomatic shadow-boxing which preceded the eventual 
return of the airmen in question. Suffice it to observe, for this purpose, 
that United States efforts to persuade Soviet authorities to compel release 
of the airmen by the East German government were unsuccessful, as was 
the East German quest for United States recognition. In both cases, re- 
lease of the personnel was eventually arranged in agreements between the 
American and the East German Red Cross. There is, however, a sub- 
sidiary aspect of these incidents which raises a delicate and generally ig- 
nored point of international law. 

In both cases, the East German authorities insisted upon, and received 
from the Red Cross, reimbursement for the living expenses of the confined 
military personnel during the period of their detention. In the case of 
the helicopter crew, this sum amounted to 7,334 East German marks 
($1,748) ; in the case of Lieutenant Macklin and the four enlisted men who 
were released with him, the Department of the Army paid 4500 West 
German Deutsche marks ($1,070) claimed by the East German government 
for the men’s board. 

A claim of this character necessarily enmeshes its proponent in the 
rather curious proposition that the forcible and prolonged detention of an 
alien—whether a civilian or a military person—without justification, gives 
rise to a right of reimbursement for the expenses occasioned to the detain- 
ing government by virtue of a detention (a) which it is at liberty to 
terminate at will; and (b) which may or may not have been initiated as a 
valid exercise of the detaining government’s power to punish for infractions 
of its penal code. We may pass aside the further hurdle of whether an 
unrecognized government in these circumstances possesses a locus standi 
to espouse such claims in the international forum. 

Examination of the available authorities on the internment of foreign 
military personnel fails to disclose precedents in which liability for reim- 
bursement was held to exist on the precise factual conditions presented by 
the Macklin case. The closest parallel—if, indeed, germane at all—is that 
oceasionally found in claims arising from the wartime internment of 
belligerent military personnel by a neutral. There have been sufficient 
instances of this in postwar settlements to attest the general principles 

3 New York Herald Tribune, Dee. 6, 1958, p. 1; cf. also New York Times, July 12, 
1958, p. 1. 

*The crew of the helicopter was released on July 19, 1959. Cf. New York Times, 
July 20, 1958, p. 1. Lt. Macklin and four enlisted men were returned on Feb. 5, 1959. 
Ibid., Feb. 6, 1959, p. 1. 

In a statement issued at the time of the signing of the first agreement in East Berlin, 
Premier Otto Grotewohl’s office declared the arrangement ‘‘took into account the 
existence of the German Democratic Republic as a sovereign State,’’ and ‘‘emphasized 
that agreements reached under the occupation regime are no longer effective for the 
German Democratic Republic. These privileges can no longer be claimed in the ter- 
titory of the German Democratic Republic.’’ (As cited.) Was the helicopter incident 
the initial phase of the latest Berlin crisis? 
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which are applicable to the problem. An examination of these principles 
may provide useful perspective in disposing of such claims for compensa- 
tion as were advanced in the Mackiin and helicopter eases. 

It is well settled in international law that a neutral state which grants 
refuge or asylum to soldiers of a belligerent Power is obliged to relieve 
them of their arms and to intern them.® There is no obligation to receive 
such soldiers when they present themselves for admission ; but once received, 
the neutral falls under an obligation to take such measures as are necessary 
to prevent them from rejoining their forces. Classical doctrine regards 
the obligation as inherent in the status of neutrality and as an aspect of the 
recognized principle of international law that complete impartiality must 
be maintained by a neutral in its relations with states at war.® 

Now this duty of internment would arise whether asylum is granted to 
single fugitive soldiers who are seeking refuge’ or whether large bodies 
of troops attempt to cross the border to escape captivity or annihilation. 
An historic example of the mass-type of reception is furnished by the mili- 
tary convention of February 1, 1871, between the Swiss General Herzog 
and the French General Clinchant during the Franco-Prussian War, pur- 
suant to which the French First Army (87,000 men) entered Switzerland. 
Oppenheim has stated the rule applicable to situations of this kind as 
follows: 

On occasions during war large bodies of troops or even a whole army 
are obliged to cross the neutral frontier for the purpose of escaping 
captivity. A neutral need not permit this, and may repulse them on 
the spot; but he may also grant asylum. It is, however, obvious that 
the presence of such troops on neutral territory is a danger to the other 
party. The duty of impartiality incumbent upon a neutral obliges 
him, therefore to disarm them at onee, and to guard them so as to 
ensure that they do not again perform military acts against the enemy 
during the war.® 

As early as the Brussels Conference of 1874, the principle was given 
sanction in Article 53 of the Declaration Concerning the Laws and Customs 
of War. It was subsequently incorporated in Article 11 of Hague Conven- 
tion V of 1907, concerning the Rights and Duties of Neutral Powers and 
Persons in War on Land, in these terms: 

A neutral power which receives on its territory troops belonging to 
the belligerent armies shall intern them, as far as possible, at a distance 
from the theatre of war. 

52 Oppenheim, International Law 582 (6th ed.); 3 Rolin, Le droit moderne de Ja 
guerre 123 ff.; 2 Halleck, International Law 152 (3rd ed.); Holland, The Law of War 
on Land 65; Despagnet, Cours de droit international public 821 (3rd ed.); Pillet, Les 
lois actuelles de la guerre 162 (2nd ed.); 2 Fauchille, Droit international public 677; 4 
Calvo, Le droit international § 2632; 3 Accioly, Tratado de Direito Internacional 
Piblico § 2054 (2° ed., 1957); 4 Bustamante y Sirvén, Derecho Internacional Publico 
§ 1.124; Hague Convention No. V of 1907, Art. XI; The War Department Field Manual, 
Rules of Land Warfare, 1940, FM 27-10 § 383. 

6 Oppenheim, op. cit. 583. 

7 Idem, 582; Rolin, op. cit. 134; Sauser-Hall, Des belligérants internés chez les neutres 
102 ff. 8 Op. cit. 583. 
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It may keep them in camps and even confine them in fortresses or in 
places set apart for this purpose. 


It shall decide whether officers can be left at liberty on giving their 


parole not to leave the neutral territory without permission.® 


These principles, which were given application in the second World War," 
had also been confirmed by practice reported in World War I. 

It is an important corollary of the duty of internment that the belligerent 
whose armed forces have been interned must reimburse the neutral for the 
‘‘expenses caused by the internment.’’ This proposition, which is equally 
well established in general international law,'*? was reaffirmed at the Hague 
Conference of 1907 in Article 12 of Convention V 


In the absence of a special convention to the contrary, the neutral 
power shall supply the interned with the food, clothing and relief 
required by humanity. 

At the conclusion of peace the expenses caused by internment shall 
be made good.'® 


A similar statement was approved by the Inter-American Neutrality Com- 
mittee in its ‘‘Recommendation relative to Internment’’ adopted at Rio de 
Janeiro on January 26, 1940. The second paragraph of Article 8 of the 
resolutions adopted was thus worded: 


During the time that the interned persons are unable to gain their 
own livelihood, they shall receive from the neutral State the lodging, 
food, clothing and assistance required by reasons of humanity. The 
neutral State shall have the right to receive from the belligerent State 
to which the interned persons belong, periodic reimbursements for the 
expenditures occasioned by the internment, which reimbursements 
cannot in any case cease or be affected by delay or failure of pay- 
ment.'* 


92 Malloy’s Treaties, etc. ... of the United States 2298; War Department Training 
Manual, TM 27-251, p. 41; 2 A.J.I.L. Supp. 120 (1908 

10 The international character of the duty to intern was recognized early in World 
War II by domestic legislation enacted in several states. Thus the Brazilian Decree 
Law 2983 of Jan. 25, 1941, declared: ‘‘ Internment is a rule of international law, being 
founded upon the obligation of every neutral State to forestall or prevent hostile acts 


within its territory by any belligerent, but ... it is at the same time a rule of municipal 
law with respect to the means, form and organs for making it effective. ...’’ The 


Brazilian decree expressly regards internment as constituting ‘‘a measure of inter- 
national security taken by the neutral’’ for the purpose of maintaining its own rights 
and obligations. 7 Hackworth, Digest of International Law 564. To the same effect: 
Cuban Presidential Decree 859, of March 29, 1940, as cited; Ecuadorean Decree 15 of 
March 31, 1940, ibid. 565. And see also the Argentine Decree of Dee. 19, 1939, interning 
officers and erew of the German battleship Graf Spee ; Hackworth, op. cit. 561. 

11 Harvard Law School, Research in International Law, Draft Convention on Rights 
and Duties of Neutral States in Naval and Aerial War, 33 A.J.I.L. Supp. 484 ff. 
(1939) ; Oppenheim, op. cit. 584; Foreign Relations of the United States, 1915 Supp., 
pp. 821 ff. 

12 Fauchille, op. cit. 678; Despagnet, Cours, p. 821; Sauser-Hall, op. cit. 90 ff. 

13 Italies supplied. Cf. also par. 537 of the U. S. Army Field Manual on the Law of 
Land Warfare, FM 27-10, July, 1956, which merely reproduces Art. 12 of Hague Con 
vention V. 


434 A.J.1.L. Supp. 78 (1940). Italies supplied. 
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While, upon occasion, neutral states have not pressed claims for reim- 
bursement,'® the practice of states has long confirmed the right to do so. 
Thus the convention between Generals Herzog and Clinchant, referred to 
above, granted the French Army entry into Switzerland upon condition 
that it lay down its arms, equipment, and ammunition, which were to be 
restored to France after peace and ‘‘after the definitive settlement of the 
expenses occasioned to Switzerland by the sojourn of the French troops.’’ 
But even in the absence of a comparable agreement, it is recognized that 
the right to reimbursement exists, and that it is accompanied by a jus 
retentionis over the belligerent’s war material, as a pledge against the 
expenses of the internment.*’ 

Is the operation of these principles affected by the circumstance that 
internees may have entered the neutral territory from the airspace? In 
World War II, there were numerous instances of that kind involving 
American airmen in Switzerland. Would it have been sound for the Swiss 
Government, for example, to urge as an added ground for reimbursement, 
that, since it had no opportunity to refuse asylum to these airmen, as in 
the case of land combatants, it should not, therefore, be liable for any ex 
penses caused by the internment of the aviators? It has already beet 
noted '* that the duty of internment applies just as fully to individual fugi 
tive soldiers seeking refuge, as to large bodies of troops. In principle, ther 
is no more reason for denying application of the rule in the case of an avi 
ator who either intentionally or involuntarily seeks refuge over the neutral 
airspace, than there is in the ease of an individual soldier who surrepti- 
tiously slips across the border undetected. Both are subject to internment, 
with its consequences. Such was the practice followed during the first 
World War in respect to aviators.’® Of that practice, Spaight says: 

The rule of internment was universal, and no exception was made for 
error, distress or force majeure. . . . The land war rule that belligerent 
troops who cross a neutral frontier in proved error are exempt from 
internment if they leave again at once, was not extended to air war- 
fare. This is the more remarkable when one remembers how much 
easier it is for air forces than for land forces to lose their way.*° 

World War II practice, however, followed a rather erratic pattern. In 
some neutral countries the rule with respect to detention of belligerent 

15 Cf. the action of Belgium during the Franco-Prussian War, mentioned in 4 Calv 
Le droit international § 2635; 2 Kleen, Lois et usages de la neutralité 34, and av 
thorities cited. 

16 Arts. land 2. The text of this military convention is found in Rules of Land Wa? 
fare, 1914, Ch. XI, App. A, p. 146. 

17 Calvo, op. cit. § 2634; Rolin, op. cit. 125, 142; Sauser-Hall, op. cit. 187-188. 

18 See above, p. 640. 

197 Hackworth, Digest 559; Rolin, op. cit. 131; Oppenheim, op. cit. 586; Research 1 
International Law, Draft Convention on Rights and Duties of Neutral States in Nav 
and Aerial War, Art. 95, 33 A.J.I.L. Supp. 766-767 (1939) and authorities cited. 

20 Air Power and War Rights 424-425 (1st ed.). The obligation to intern the pe" 
sonnel of belligerent military aircraft entering neutral jurisdiction was recognized ™ 
Art. 42 of the Rules of Aerial Warfare prepared by the Commission of Jurists in 19- 
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Cf. 32 A.J.1.L. Supp. 36 (1938); and see 3 Hyde, International Law 2287-2288, § 
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aircraft and crews—which was rigorously adhered to by the Swiss—was 
regarded as applying only to those entering neutral jurisdiction on opera- 
tional flights.** In some instances neutral governments were disposed to 
allow the departure, without discrimination, of belligerent airmen who had 
been interned for a considerable period.** Of course, a belligerent airman 
who lands in enemy territory and escapes into a neutral country is in 
precisely the same position as a ground soldier, and is governed by the 
same rule of internment. The Swiss Official Manual expressly provides 
for internment in such eases.** On the other hand, it appears that indi- 
vidual fugitive soldiers were not generally interned in practice.** 
Inasmuch as neutral Switzerland had the undoubted right to compel 
belligerent aircraft to alight by whatever means might prove necessary,*° 
any distinction between ground troops and airmen on the basis of the 
neutral’s right to refuse or to permit asylum would be a most artificial one. 
On all these points, the law—that is, the law of neutrality as applied 
prior to the United Nations Charter 
more controversial question is whether the expense incurred by the neutral 


is reasonably certain. However, a 


state in guarding internees and in providing adequate means for their 
surveillance, is embraced within those expenses for which reimbursement 
may properly be claimed by a neutral. What, in other words, is the mean- 
ing of the phrase ‘‘expenses caused by internment’’ in Article 12 of Hague 
Convention V of 1907, in the light of pertinent sources of interpretation ? 

Unfortunately, substantial clues as to the intended scope of the phrase, 
which merely reproduced that of Article 58 of Convention II of 1899, are 
not furnished either by the minutes of the conferences which approved it, 
or by the proceedings on the corresponding article of the Brussels Declara 
tion. Nor do the minutes of the Inter-American Neutrality Committee 
clarify the recommendations which it voted on this matter. Theoretical 
support for the position that surveillance costs are not reimbursable may be 
derived from the essential nature of the neutral’s duty to intern. That 
duty necessarily comports the obligation of providing such means of 
surveillance, of taking whatever measures are incumbent upon a neutral, 
in order to comply with its international obligation to intern, as the cir- 
cumstances may require. In other words, the duty to subject internees to 
surveillance and to provide guards for that purpose is as much an inter 
national obligation as the primary duty to intern. Leading authorities on 
the subject have expressly recognized this consequence. Sauser-Hall, for 
example, in his careful study, Des Belligérants internés chez les neutres, 
declares : 


21 Cf. Spaight, Air Power and War Rights 429-431 (3rd ed., 1947), for comments on 
the policy followed in Eire. 

*2 Thus the Turkish announcement of April 30, 1943. Op. cit. 430. 

*8 Conventions internationales concernant la Guerre sur terre 53, note 26 (1910). 

*4 This situation should not be confused with the rule applicable to a prisoner of 
war who escapes into neutral territory. Such an escapee is free to repatriate himself. 
See, on this point, the discussion of the Bennett case in Spaight, op. cit. 451-452. 

*° Harvard Research in International Law, as cited. 
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Refugee forces, disarmed, under foreign sovereignty, are no longer 
belligerent forces; the neutral has the duty to prevent them from 
resuming that character by returning to the battlefield. He will ac- 
complish this result by interning them . . . at a certain distance from 
the frontier. In order to increase the difficulties of attempting to 
escape, the refugees will therefore be confined in the interior of th 
country, in camps, barracks, etc., if need be in fortresses, and they will 
be the object of a strict surveillance; they may not recover their 
liberty as long as the war lasts.*® 

Since the duty to provide guard and surveillance for internees is a duty 
imposed by international law, it would seem to follow that such expenses 
as are incurred by the neutral in performing that duty are expenses which 
it is bound to meet itself, in the absence of a treaty provision to the con- 
trary. Exclusively as a question of legal theory these expenses would not 
appear to be properly chargeable to the belligerent Power whose subjects 
have been interned, but should be assumed by the neutral. On _ such 
reasoning Sauser-Hall and Kleen deny that the expenses of protection, 
disarming, and placing in internment under guard are reimbursable items; 
whereas, in Sauser-Hall’s view, providing for the care and maintenance 
of the internees constitutes a service to the belligerent whose troops it has 
welcomed. From that care a quasi-contractual right to compensation arises 
against the nation whose troops have benefited thereby.’ 

Still, in the situation here confronted, to cleave to what seems a solid 
juridical principle may very well work to the disadvantage of the nation 
which invokes such an argument to resist payment of the neutral’s claims 
There is a degree of persuasion in the equitable contention that an uninvited 
guest who puts his reluctant host to much inconvenience and who benefits 
incaleulably by hospitality and security against enemy seizure, ought to 
pay all expenses caused by his visit—not just those which directly benefit 
him. The possible rejoinder that these expenses are a small enough price 
to pay for the neutral’s privilege of remaining aloof from the conflict has 
not influenced those who deny that surveillance costs are to be charged to 
the belligerent whose troops are interned.*® 

26 P, 84. Translation and italics supplied. Accord, 3 Rolin, Le droit moderne d 
guerre 123-248, passim; Oppenheim, op. cit. 583; Fauchille, as cited; Pillet, Les lo 
actuelles de la guerre 162-163. And compare the comments of M. Renault at the Hagu 
Conference of 1899, Proceedings 469 (Carnegie Endowment ed.). 

27 As he puts it, ‘‘the neutral’s obligations of protection, disarming and internment ... 
possess the character of a condition sine quad non for the maintenance of neutrality; the 
neutral, in a word must accomplish them to remain neutral. The expenses which the! 
execution provokes fall then into the general expenses which every war entails for peace 
ful States desirous of protecting their situation, occupying border positions, stationing 
The care of the refugees, on the other hand, does not have this characte! 


guards, ete. 
27? Op. cit. 93. 


of a condition sine qué non of the observance of neutrality. ... 


Art. 1, par. 2, of the Havana Convention of 1928 on Rights and Duties of States il 


the Event of Civil Strife provided for the ‘‘expenses of internment to be borne by th 
state whose public order may have been disturbed.’’ 46 Stat. 2749; 4 Treaties . -- 
ete. of the United States 4725 (Trenwith, 1938); 22 A.J.I.L. Supp. 160 (1928). 

28 In the words of Kleen: ‘‘It is already a great deal, that a peaceful State whos 
should be 


borders are threatened by disturbances taking place in other countries .. . 
And 


exposed to considerable sacrifices in order to guard its borders against invasions. 
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Rolin, whose otherwise exhaustive study does not analyze this question, 
seems to take the view that expenses of surveillance should be paid. Dis- 
cussing the Franco-NSwiss convention above referred to, he declares that the 
French Army's treasure chest and post wagons (which, under Article 7, 
were to be accounted for by the Swiss Confederation when the settlement 
of expenses took place), constituted a guaranty for the payment of ex- 
penses occasioned ‘‘by the care and guarding of the prisoners.’’ No 
authority is cited for this casual allusion to guarding as a reimbursable ex- 
pense, and no further mention is made of the subject in his scholarly 
discussion of internment.*° But Rolin’s position is supported by what 
actually took place between the French and Swiss Governments under the 
internment agreement of 1871. From the statement of accounts approved 
by the Swiss National Council, it appears that the list of expenses submitted 
to France included an item for the subsistence and pay of troupes dé 
surveillance, of whom some 16,861 were required, at a total expense of Fr. 
1,615.159.16. No objection to this item appears to have been raised by the 
French delegates who examined the accounts, so far as can be ascertained 
from available documents; and the total bill of Fr. 12,154,396, was paid 
by the French Government.*® This appears to be the first important 
precedent for the view that reimbursement for guarding should be made, 
whatever may have been the special circumstances surrounding the admis- 
sion of the French Army. 

In the second World War, this precise question was presented to the 
Office of the Judge Advocate General of the United States Army, which, 
after reviewing the authorities, recommended that the Swiss Government 
be reimbursed for such expenses as it had incurred in providing surveil- 
once the entry of fugitives has occurred, it must bear the burdens and expenses which 
their surveillance occasions. It will hardly have any chance to be indemnified for the 
losses and damages so caused.’’ 2 Lois et usages de la neutralité 33-34 (translation 
supplied). As indicated in the text, both Sauser-Hall and Kleen view the ‘‘expenses of 
internment’’ as signifying the cost to the neutral of furnishing the necessities of life, 
é.g., subsistence, clothing and lodging. This construction finds some support in the 
circumstance that the phrase ‘‘expenses caused by internment’’ in the second 
paragraph of Article 12 immediately follows a description of those things which the 
neutral is obligated to supply to internees under that article, that is, the ‘‘food, clothing 
and relief required by humanity.’’ Compare 2 Hyde, International Law 746 (2nd ed.). 

The celebrated German General Staff book, Kriegsbrauch im Landkriege, after positing 
the neutral’s duty to intern, recognizes its right to compensation only for the ‘‘main- 
tenance and eare’’ of the troops which have crossed the border. Morgan ed., 1915, p. 
145. Fauchille apparently places a similar interpretation upon Art. 12 in upholding the 
neutral’s right to reimbursement for ‘‘food and clothing, ete.,’’ and to retention of 
belligerent material as a pledge against the settlement of ‘‘expenses incurred for the 
benefit of the refugees.’’ Op. cit. 678. Calvo (as cited) and Despagnet (as cited) allow 
reimbursement for the expenses of entretien. 

*® Rolin cites Kleen to support his contention that a neutral may dispose of belligerent 


ce 


military equipment held as a guaranty, to obtain reimbursement of ‘‘the expenses of 
maintenance,’’ without recognizing the distinction Kleen erects between the expenses of 
tare and those of guarding (op. cit. 142). His careless use of the term prisoners to 
deseribe internees reveals some confusion of thought in view of his attempt to differ- 
entiate between them in a later passage. 

°° Feuille fédérale suisse, Vol. I, pp. 207-211 (1873). 
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lance troops. That recommendation was based less upon the cogency of 
legal argument than upon such extra-juridical considerations as the de- 
sirability of encouraging the Swiss to provide future asylum to American 
airmen, the effect of non-payment upon favorable Swiss treatment of in- 
ternees, and the like.** The position of the Judge Advocate General was 
later adopted by the United States in settling the Swiss claims. During 
the period from September, 1943, through April, 1945, payments were made 
to Switzerland on a billing of 5 million Swiss franes covering food, quarters, 
property damage claims, transportation, salvage of American aircraft, 
clothing and similar expenses. Included in this sum was an item of 140,800 
Swiss franes for the ‘‘cost of guards.’’ Agreement was eventually reached 
on a final adjusted balance of 4,520,000 franes on November 4, 1947, which 
was paid by the United States on February 12, 1948.*? 

One other, little noticed, World War II case likewise deserves attention 
This was a dispute between the French and Swiss Governments which grew 
out of the internment by Swiss authorities of troops of the Second Polish 
Division. Those troops had fought on the side of France as an integral 
part of the 45th Army Corps of General Daible. At the latter’s request, 
Switzerland interned both units, and subsequently billed the French for 
all costs of the internment, including the care of the Polish troops. France, 
like the United States, paid the expenses for internment of French soldiers, 
but denied its liability for internment of the Polish Division from February, 
1941, on the ground that at that time the French Corps had been liberated 
pursuant to an agreement between Vichy and the German authorities 
The prolonged detention of the Polish troops from 1941 to 1945 was there- 
fore not, in its view, a French responsibility. No solution of the disput 
having been found through diplomatic channels, the Swiss unilaterally 
invoked the jurisdiction of the Permanent Conciliation Commission under 
the Franco-Swiss Treaty of Conciliation and Compulsory Arbitration of 
April 6, 1925. This Commission,** after hearing the parties, proposed that 
France pay to Switzerland a sum corresponding to the real costs of the 
internment of the Second Polish Division from June, 1940, to February, 
1941 (the date of the release of French elements of the 45th Army Corps 
For the period from February, 1941, to November, 1945, the Commission 
suggested that France pay ‘‘substantial compensation’’ as a matter 0! 
equity, for the costs sustained by the Swiss in their internment of th 
Polish troops. 

During the four weeks’ interval allowed the parties to consider 1! 
Commission’s proposals, the entire dispute was settled, France agreeing 
on the basis of those proposals, to pay Switzerland the sum of 19 millio 
frances. While this was considerably less than the 90 million franes whit! 
the Swiss claimed, Switzerland derived from the conciliation procedw! 

31 Memorandum for the Judge Advocate General, SPJGW 1944/8317, June 26, 194+. 

32 Letter to the writer from Colonel Howard 8S. Levie, Office of the Judge Advoca' 
General of the Army, JAGW 1956/8570, Nov. 23, 1956. 

83 The Commission was composed of Baron van Asbeck, as president, Messrs. de Zu 
Corbin and Panchaud, and Lord MeNair. The Swiss thesis was presented by Profess 
Sauser-Hall, and the French thesis by Professor André Gros. 
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the satisfaction of having its rights in this matter acknowledged by the 
Commission.** 


It is clear that the principles and precedents which have been outlined 
above afford little support for the type of claim discussed at the beginning 
of this comment. The elements of treaty obligation, neutral status, quasi- 
contractual right, and benefit to the detained personnel—all present in the 
wartime illustrations—are lacking. What we have instead is a peacetime 
detention, effected without the constraint of an obligation to detain, and 
continued without justification. In such circumstances, the orthodox prin- 
ciples of international responsibility would seem to govern, namely, that 
the territorial state is responsible to the state of the injured national for 
the damages resulting from the detention. In other words, far from 
creating a right to reimbursement, the protracted detention of these airmen 
under the circumstances reported could be deemed to constitute an infrac- 
tion of the law of nations. Accordingly, in the absence of a showing that 
the penetration of foreign territory was willful and for the purpose of 
violating the laws of the territorial state,** the proper party claimant in such 
cases would appear to be the government of the detained personnel, not 
that of the detaining country. 

To recognize the validity of a claim by the latter would be tantamount to 
conceding that governmental authorities may indefinitely inearcerate the 
subjects of another nation and then require that nation to pay all the 
expenses incurred by the former in consequence of its own impropriety. 
No principle of law, domestic or international, sustains so weird a postulate. 

ALWYN V. FREEMAN 


OBSTACLES AND ALTERNATIVES TO INTERNATIONAL LAW 


Efforts have been made during the past decade or more to revive, revise 
and reaffirm the principles and rules of international law, following upon 
the unhappy experiences of World War I and World War II and the in- 
conclusive period lying between. The activity of the International Law 
Commission of the United Nations constitutes but one, although perhaps 


54 Cf. a communiqué of the Swiss Federal Political Department of Nov. 24, 1955, and 
for background and agreement of settlement, the Journal de Genéve of Nov. 25, 1955. 

The Swiss claim was computed on the basis of some 2,000 Swiss francs per man per 
year, for the 8,000 Polish troops. These rates were considerably less than charges billed 
to the United States Government, which insisted that American internees be kept in 
hotels instead of in barracks. 

For an exhaustive review of modern Swiss practice in the treatment of refugees and 
internees in general, see the report to the Swiss Federal Council by Professor Carl 
Ludwig on ‘‘La politique pratiquée par la Suisse a l’égard des réfugiés . . . 1933 a 
1955’? (Bale, 1957). 

85 Compare the action of the Czechoslovak authorities in the case of John P. Kennedy 
and Cole Youngert, American soldiers who were convicted and sentenced to prison for 14 
and 10 months, respectively, after a secret trial on charges of ‘‘Frontier Violation.’’ 
New York Times, Nov. 2, 1958, p. 9. 
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the most outstanding, example of such efforts. To this should be added 
the Conferences on Maritime Law. The American Society of International 
Law has, in its annual meetings and through its JOURNAL, attempted to 
contribute to this movement. Today these efforts continue, and the Ameri- 
ean Bar Association, through its Special Committee on World Peace 
Through Law, is joining in the good work. The American Peace Society, 
from the angle of its own objectives and activities, is contributing to the 
same end, though with little reference to international law. 

It does, however, appear desirable and logically necessary at this point 
to pause and ask ourselves what are the obstacles to the development and 
utilization of law in the conduct and control of international relations and 
what, indeed, are the alternatives thereto. For many decades ‘‘interna 
tional law’’ grew in volume and in a certain degree of precision, and also 
in a certain degree of respect and authority. There have followed forty- 
four years of turmoil, not to say chaos, leaving us still with the problems 
of the current status of international law, its content, and its future. 
What are the obstacles or countervailing influences which have checked the 
rule of law among nations, and what are the alternatives, failing this, in 
the conduct of international affairs? 

It should be remembered that the objectives of the American Society of 
International Law are not only ‘‘to foster the study of internatio 
law’’ but also to promote ‘‘the establishment and maintenance of inter- 
national relations on the basis of law and justice.”’ 

There appear to exist three major obstacles to the operation of inter- 
national law in world affairs or three alternatives to the conduct of world 
affairs under law. These may be indicated briefly as (1) international 
politics, (2) international legislation, and (3) the power struggle. The 
first constitutes chiefly a substitute and alternative for law, although some- 
what of an obstacle thereto; the second, an alternative and only mildly an 
obstacle; and the third, distinctly both an alternative and an obstacle. Let 
us examine each of these striking current phenomena in this light. 


I 


By ‘‘international politics’’ must be understood, of course, the interplay 
among the policies and activities of nations. Perhaps an illustration would 
be useful at this point. In a recent issue of a Genevese newspaper there 
appeared the following passage: 


All this, besides, has only a secondary importance. The lesson to be 
drawn from the speech of M. Khrushchev is that, no more than the 
massive compliments of Mr. Maemilian, the concession made by th 
Western powers in accepting the presence of advisers of the two Ger- 
manies at a possible four-power conference has not brought the Kremlin 
to make on its part any conciliatory gesture. Quite the contrary. It 1s 
once more obvious that the least weakness is immediately exploited, that 
each breach draws a new assault seeking to enlarge that breach, and 
that the offensive halts only before a wall without fissures. Mr. Dulles, 
on his hospital bed, has the bitter satisfaction of having been right.’ 


1 Tribune de Genéve, Feb. 26, 1959, p. 20. Writer’s translation. 
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Where is international law in all this? Nowhere. Nor can it be hoped 
that any conceivable development of international law could deal adequately 
with the problems involved in such a situation as that reflected in the pas- 
sage quoted—and there are, alas, all too many such situations—or supplant 
the interplay of politics there reflected. Such a vain attempt would meet 
with complete frustration. Even in a mature society many aspects of 
human relations remain outside of the scope of law and must be dealt with 
by negotiation and mutual adjustment. 

Two inferences must be drawn by the advocates of a broader and stronger 
international law. That law will never be able to cover all of the manifold 
issues of international relations. Nor will it ever be strong enough 
although this involves another, almost entirely distinct, problem—to impose 
control upon this interplay of diplomatic policies and activities. It would 
be salutary for the international lawyer (so to speak) to bear this in mind 
both for his own good and for the good of the good cause which he seeks 
to serve. 

There is involved here—as in the concepts of ‘‘consent’’ and ‘‘agreement”’ 
at the base of international law—the problem of good faith. May and can 


states trust one another? Obviously, no simple answer can be given to this 
vital question, or rather, an over-simplified answer is the only possible solu- 
tion. States can and must trust one another to a reasonable extent. States 
openly professing deceptive practices, even if not always living up to this 
profession, for fear of the consequences, fall in one vague category; states 
professing to act in good faith fall—subject to the same qualifications—in 
another. There is no eseape from this situation. 


On a slightly higher level, however, it is possible, and, indeed, impera- 
tive, to note that what is needed for the regulation—pertinent rule-making 
—of international relations is not ‘‘international law’’ in the conventional 
sense, but legislation and administration. It is not enough to talk about 
treaties and agreements. It is true that international conventions either of 
a constitutional character (United Nations Charter) or regulating so-called 
‘“‘non-political’’ matters such as communications, health, and so on, remain 
in form and in law ‘‘treaties,’’ and subject to all of the legal requirements 
applying thereto. It is also true, however, that in substance, and, to some 
extent, in form, these conventions depart greatly from the simple treaty. 
Judge Hudson and others have long since pointed out this difference and 
the significance of this development. The orthodox international law 
advocate loses immeasurably in his effort to improve matters international 
by adhering to the older type of law and neglecting the newer. The in- 
corrigible legalism of the lawyer! Close observation of international 
processes in Geneva in recent days might seem to confirm the impression that 
new international legislation is everything, the old international Jaw next 
to nothing ; of course, this is not quite true. 

Connected with this phenomenon is the growth of international adminis- 
tration—the actual application of common international law, but also of 
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the newer international legislation. It might almost be said that an ounce 
of international administration is worth a pound of ‘‘international law.”’ 
But there is no necessary antagonism in theory or in principle between th 
two—though much personal and practical friction—and we hardly need to 
regard this branch of the matter as an additional difficulty. 


IIT 


Finally the revival of international law is blocked by the power struggle, 
the struggle for material advantage or merely general supremacy of choi 
in all matters. This struggle is presently embodied in the conflict between 
the U. S. and the U.S.S.R., but is far more fundamental than this. A few 
hundred years from now—and we are dealing here with an issue of at least 
that duration—two other units may be involved. For the moment, however, 

- the point is that two parties engaged in such a struggle are not very likely 
to admit the control of law, either law imposed from outside or based upo. 


: ‘‘agreement’’ between themselves. There is much talk of ‘‘diseussion”’ or 
. ‘‘eonsultation’’ as well as ‘‘agreement’’ among the parties, just as there i 
; much talk of ‘‘security’’ and ‘‘aggression,’’ ‘‘peace’’ and ‘‘threat(s) t 
< peace,’ but this is almost verbal jousting. The United States may assert 
: that it is willing to abide by international law, but some doubts may be felt 
4 in this connection also. Even Soviet Russia may at times express a similar 
. attitude (Mr. Khrushchev actually referred to ‘‘international law’’ th 
other day!), but the secular Russian attitude toward law in the conduct and 
- control of social affairs, a very skeptical attitude, plus recent current Rus 
sian behavior, counts doubly against this. At the present moment this 
- struggle of and for power between Moscow and Washington constitutes the 
y most formidable, and possibly a fatal, obstacle to the application of Jaw in 
. major international relations—such as those noted in the first section abovs 
: It should be noted that this conflict has little or nothing to do with th 
: alleged conflict between Communism and capitalism. It is true that 


orthodox Communist theory contains all of the basic ingredients for suc! 
a struggle, namely, refusal to admit the possibility of co-existence, con 
plete mistrust as to motives and good faith, determination upon strugg! 
by all means d@ toute outrance. But the power struggle might develop b 
tween two great movements embodying Mohammedanism and Christianit) 
or indeed racial purity and cosmopolitanism or technocracy and humanisn 
Today it is Russia versus the United States, and application of international 
law in the premises is virtually excluded. 

Under these circumstances, what is to be done? Give up the strugg! 
for regulation of international relations by law—the law, be it repeated, 0 
consent and agreement? By no means. Even revival and reaffirmation of 
the older type of common international law and its ‘‘gradual codification 
(shades of yesteryear!) may and indeed must be sought, but without undu 
valuation of its worth and without undue optimism. All due effort mus! 
be made for development of international legislation and administration— 
one is tempted to say here ‘‘period’’ or ‘‘full stop,’’ but there is no period 
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or full stop to this process. Finally one may, and indeed must, hope for 
cessation or subsidence of the power struggle between Russia and the rest 
of the world, and this—apart from any disintegration of Soviet Russia— 
may be barely possible, though it is quite unpredictable. In its absence, the 
future of international law, on the level of major international political 
problems, appears indeed desperate, if not hopeless. 

Reference was made to the question of enforcement of international law. 
All that has been said concerning the law itself applies thereto, although 
curious velleities in this direction have crept into current great-Power 
discussions. Happily here also in the field of legislation and administration 
the problem, for reasons which lack of space forbids examining here, is 
less acute. 

The moral is obvious. Let us do the best we can where the possibilities 
are greatest. International law can be revived and amplified, if not only 
good will, but also adequate intelligence, is employed in the process. 

PirMAN B. PortTer 


SPECIAL NOTICE 


The Fifty-Fourth Annual Meeting of the American Society of Inter- 
national Law will be held April 28-30, 1960, at the Mayflower Hotel, 
Washington, D. C. 


E. H. F. 
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NOTES AND COMMENTS 


A NEW REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE ON 
REVISION OF THE BUSTAMANTE CODE 


The Inter-American Juridical Committee, a permanent committee of 
the Inter-American Council of Jurists, the legal organ of the Organization 
of American States, has produced the fourth report! on possible revision 
of the Bustamante Code or Code on Private International Law which the 
Sixth International Conference of American States adopted in 1928 at 
Havana. This report calls for even more attention than the earlier ones. 

The ‘‘story’’ started with a decision taken by the Inter-American Council 
of Jurists at its first session held in Rio de Janeiro in 1950 that the perma- 
nent committee investigate the 


possibility of revision, in so far as advisable, of the Bustamante Code 
and the Montevideo Treaties of 1889 and 1939/1940 and of the Re- 
statement of the Law of Conflict of Laws, in ordcr to make these three 
codifications uniform.’ 


The first ‘‘Opinion’’ of the permanent committee,‘ rendered in 1951 and 
commented upon in this JouRNAL,® stressing the different character of the 
three bodies of law involved, concluded that unification was an impossible 
task and that what was probably desired was a study to see whether the 
Bustamante Code could be revised in the light of the Montevideo treaties 
and the Restatement in such a way that the result would be a single code 
to govern in all American states. In a communication addressed to the 
permanent committee in February, 1952,° the United States Government 
declared itself in 
substantial agreement with the conclusion drawn in the Opinion that 
the work of ‘‘amalgamation,’’ ‘‘recasting’’ and ‘‘synthesis’’ of the 
three dissimilar codes would probably progress ‘‘on a_ theoretical, 
ethereal, and unsubstantial basis.”’ 
1 Inter-American Juridical Committee, Report on the Possibility of Revision of the 
Bustamante Code or the Code of Private International Law (CIJ-38) (Department of 


Legal Affairs, Pan American Union, Washington, D. C., December, 1958). 
2 The International Conferences of American States 1889-1928 (Seott ed., 1931 


367; 4 Hudson, International Legislation 2279 (1931). 
81950-1951 Inter-American Juridical Yearbook 289, 302 (emphasis supplied). (/. 


1949 ibid. 301, 305-307, 319 (F. A. Ursua, of Mexico, dissenting); A. V. Freeman, 
‘‘The First Meeting of the Inter-American Council of Jurists,’’ 44 A.J.I.L. 374, 377 
(1950). 

41950-1951 Inter-American Juridical Yearbook 360. 

5A. K. Kuhn, ‘‘Opinion of the Inter-American Juridical Committee on Revision of 
the Bustamante Code,’’ 46 A.J.I.L. 317 (1952). 

6 We quote from the unpublished Memorandum of Feb. 13, 1952, obtained from the 
Secretariat of the Inter-American Council of Jurists. 
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The permanent committee subsequently produced a ‘‘Second Opinion’’? 
with a series of suggestions for changes in the Bustamante Code. The 
‘‘Opinion’’ was not unanimous.* The United States member, in a separate 
opinion, raised the important point, among other matters, whether limiting 
application of the contents of the Code to ratifying countries and thus 
creating for each country two separate sets of conflicts rules was sound.® 

The two Opinions came up for action at the Second Meeting of the 
Inter-American Council of Jurists, held in Buenos Aires in 1953. Without 
clarifying its first decision, the Council asked the permanent committee to 
produce a comparative study of the Bustamante Code, the Montevideo 
treaties and the Restatement of Conflict of Laws in consultation with the 
national codification commissions and groups dedicated to the study of 
private international law, as well as the foremost writers on the subject, 
and to submit the study to the governments for their comments.’® The 
permanent committee did not produce the comparative study requested, but 
one of its members, the delegate from Colombia, prepared a comparative 
study of the three instruments,'' and this study was sent by the committee 
to the governments for their comments.'? We now have a new committee 
report dealing with the comments received and reaching certain conclusions, 
prepared for submission to the Inter-American Council of Jurists at the 
next session in Santiago de Chile. 

It appears from the report that, of the twenty-one member states, only 
two governments have commented upon the comparative study, those of 
Ecuador and the United States. The comments are on a ‘‘preliminary 
question’’ raised in the comparative study by its author, whether the Re- 
statement should be included in the revision work, or whether, on the con- 
trary, the task should be limited to a revision of the Bustamante Code in 
the light of the Montevideo treaties,* the author favoring the latter. 

71952-1954 Inter-American Juridical Yearbook 286. 

8 See ibid. at 295-297, for reservations made by delegates of Argentina and Chile. 

* Ibid. at 297, 300 (George H. Owen). This is indeed contrary to modern trends. 
feferences in Nadelmann, ‘‘Uniform Legislation vs. International Conventions,’’ in 
International Trade Arbitration 167, 175 (Domke ed., New York, 1958). 

10 1952-1954 Inter-American Juridical Yearbook at 192, 208 (Resolution XII). 

11 Inter-American Juridical Committee, Comparative Study of the Bustamante Code, 
the Montevideo Treaties, and the Restatement of the Law of Conflict of Laws (CIJ-21) 
(Department of International Law, Pan American Union, Washington, D. C., September, 
1954, mimeo.). Not printed in the Yearbook. The author is Prof. José Joaquin Caicedo 
Castilla of Colombia. 

12 The delegate of the United States (George H. Owen) made the following state- 
ment: ‘*The Delegate of the U. S. A. approves this Resolution because he agrees that 
the study prepared by the delegate of Colombia amply serves the primary purpose of 
enabling the jurists of the hemisphere and the Governments to envisage the problems 
that have confronted those who have worked in this field. In the meantime, he reserves 
his opinion on various points with regard to the manner in which the task of preparing 
& comparative study in this field should be executed. He believes that after the ob 
servations of the jurists and the Governments are received, the Inter-American Juridical 
Committee should start the detailed examination and discussion of each article of the 
three texts under study.’’ Ibid. at 2. 

18**(T|nasmuch as that country [the United States] has shown a persistent desire to 
continue to isolate itself with regard to juridical matters, this fact should be considered 
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Relying principally on the reasons advanced by Ecuador and the contents 
of the Memorandum of the United States Government, in a unanimous 
opinion of its nine members '* the permanent committee reached the con- 
clusion, which it now recommends to the Council, that the work of unifica 
tion should be limited to the Bustamante Code and the treaties of Monte- 
video.® Efforts should be made to obtain withdrawal of the reservations 
made by various states in ratifying the convention which approved the 
Code, uniformity should be sought between the rules of the Code and 
those binding the parties to the Montevideo treaties, and attempts should 
be made to obtain adherence of those Latin American states which have not 


adhered to either instrument. 

The fact that some Latin American states have ratified the Code without 
reservations,'® some with a general reservation practically amounting to 
non-ratification,'? and some have not ratified at all;'® that, on the other 
hand, a number of South American states are bound by the Montevideo 
treaties of 1889,'* that some, but not all, have ratified the new treaties of 
1940,7° and that a few states have adhered to both the Code and the 
treaties **—does not make unification an easy task. We shall not discus: 
the difficulties here,** but limit our observations to the proposed elimina- 
tion of the Restatement, that is, of American conflicts law, from considera 
tion in the work of revision of the Bustamante Code. 

The Government of Ecuador, in its reply as quoted in the report, recalls 
that the Restatement is no codification, and suggests that, in all likelihood, 
beeause of Constitutional problems in the United States, a revised Code 
would have no better chance of being ratified by the United States than the 
Bustamante Code in its present form. The Memorandum of the United 
States Government,** which is merely summarized in the report, first recalls 
the comment made in February, 1952, on the ‘‘First Opinion’’ and then 


proceeds: 


by the American governments so as to decide whether the study of the codification ot 
Private International Law should be limited to the orbit of the Montevideo Treaties and 
the Bustamante Code. If this were done it would have the drawbacks that are evident 
from the above discussion, but it would offer the advantage of facilitating the desired 
harmonization by doing away with the obstacles that are the result of the differences 
in the Anglo-Saxon and Latin American juridical systems.’’ Jbid. at 11. 

14 Raul Fernandes (Brazil), Luis D. Cruz Ocampo (Chile), Carlos Echecopar Her 
(Peru), José Joaquin Caicedo Castilla (Colombia), Hugo J. Gobbi (Argentina), A 
Gomez Rebledo (Mexico), E. Schacht Aristeguieta (Venezuela), A. Alvarez Aybar 
(Dominican Republic), Benedict M. English (U. S. A.). 

15 See. 13 of the Report cited in note 1 above. 

16 Brazil, Cuba, Guatemala, Haiti, Honduras, Nicaragua, Panama, Peru, Dominican 
Republic, Venezuela. 

17 Bolivia, Costa Rica, Chile, Ecuador, El Salvador. 

18 Mexico, Argentina, Uruguay, Paraguay, Colombia. 

19 Argentina, Uruguay, Paraguay, Peru, Bolivia, Colombia. 

20 Argentina, Uruguay, Paraguay. 21 Bolivia, Peru. 

22 See discussion in the Second Opinion, note 7 above, and the Comparative Stu 
note 11 above. 

23 We quote from a copy procured from the Secretariat of the Inter-American Council 


of Jurists. 
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The Department of State continues to hold the view that bringing 
the Bustamante Code into harmony with the Montevideo Treaties and 
the Restatement of the Law of Conflict of Laws would probably con- 
stitute an impractical exercise. The subsequent study of the Juridical 
Committee points up basic differences between the Bustamante Code, 
the Montevideo Treaties and the Restatement and serious problems in- 
volved in any amalgamation of these texts into a single Code. 

Even should a practical and workable harmonization of the Busta- 
mante Code, the Montevideo Treaties, and the Restatement of the 
Law of Conflict of Laws be achieved, the Federal structure in the 
United States raises for this Government both Constitutional and 
practical problems which would render ratification of such a Code 
extremely difficult, if not impossible. In general, the Bustamante 
Code treats of matter which in the United States is the internal concern 
of the several States. In these fields, the States have devised laws 
[sic] relating to the Conflict of Laws which are not always identical 
or reconcilable. 

Apart from Constitutional problems, there would exist the practical 
probiem of procuring uniformity in the legislation of the States and 
territories of the United States on the multiplicity of subjects covered 
by the Bustamante Code, the Montevideo Treaties, and the Restatement 
of the Law of Conflict of Laws. 

Accordingly, it is believed that it would constitute a disservice to 
the cause of codification in this Hemisphere, not to state at this time 
that it appears highly improbable that the United States would be- 
come a party to such a revised Code as is envisaged, particularly in 
view of the Constitution and the Federal structure of the Government 
of the United States. The Department of State believes that the Inter- 
American Juridical Committee and the Inter-American Council of 
Jurists can better achieve their goal by attempting to resolve the prob- 
lems raised by the countries which are party to the present Code or 
which may ratify such a revised Code. 

In view of the confusion created by the original—obviously faulty—de- 
cision of the Council to attempt unification of the rules of the Bustamante 
Code, the Montevideo treaties, and the Restatement, it was well to recall 
what was clearly stated at the moment of the signing of the convention on 
the Bustamante Code and has become well known abroad, that, for a variety 
of reasons, including those stemming from the federal structure of the 
Government of the United States, this country is not likely to become a 
party to a Code codifying the whole field of conflict of laws, as does the 
Bustamante Code. On the other hand, the Memorandum might as well 
have repeated what was also said at the signing, that the United States 
might be interested in adhering to parts of the Code.** For, leaving aside 
the question whether the treaty-making power could be used for matters re- 
served to the States, the Code also covers topics in the Federal area. But 
we are not concerned with the statement of 1955 except for its possible 
influence on the committee’s decision. We address ourselves to the con 
clusion reached by the committee in August, 1958, and incorporated in the 
report, that American conflicts law should not be taken into account in the 

“4 The International Conferences of American States 1889-1928 (Scott ed., 1931) 
371; 4 Hudson, International Legislation 2347 (1931); Lorenzen, ‘‘The Pan-American 
Code of Private International Law,’’ 4 Tulane Law Rev. 499, 519 (1930). 
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work of revision of the Bustamante Code. If this suggestion is to be taken 
literally, we think that an error has been made—an error no less funda- 
mental than the one in the original decision of the Council. And we fear 
that long-range consequences of a most regrettable character will ensue if 
the recommendation is ratified by the Council. 

Under the Charter of the Organization of American States, the Inter 
American Council of Jurists has the task to work on uniformity in the 


legislation of the member nations.*®> Whether unification solely of the law 
of the Latin American states, especially if only for internal application, as 
in the ease of a rule applicable only to parties to the convention, is within 
the attributes of the Council, is questionable. But the jurisdictional ques 
tion may well be left aside. Satisfactory revision work on the Bustamante 
Code is inconceivable without due regard being given to conflicts law else 
where and, in the first place, to the law in the United States. Conflicts law 
does not develop in quarantine, in Latin America, or in the United States, 
or in Western Europe, or the British Commonwealth, or Seandinavia 
While considered a branch of domestic law by many, conflicts law has 
always, and for obvious reasons, been one of the least insulated fields of the 
law. Civil law and common law have not produced distinet sets of prin 
ciples. The conflicts law has remained largely uncodified in both systems 
Many are the sources of the rules in the Montevideo treaties and _ th 
Bustamante Code. Rules of the treaties and the Code being in conflict, how 
could unification work be approached without giving consideration to the 
law in general? 

One of the foremost experts on problems of unification of law recently 
recalled the dangers of ‘‘mechanical’’ unification, or unification without 
regard to the quality of the laws to be unified.2* An illustration in point 
may be taken from the current work in the United States on revision of the 
Restatement of the Law of Conflict of Laws. The work would be un- 
satisfactory, indeed, if the decisions in the fifty-odd American jurisdictions 
were the only material considered; if, in searching for the best rule, de- 
velopments elsewhere were not taken into account. The project for Rabel’s 
great work, The Conflict of Laws: A Comparative Study, it may be recalled, 
originated with the American Law Institute, producer of the Restatements 
of the Law.** Similarly, notwithstanding the suggestions in the report, 
experts put in charge of revision of the Bustamante Code, to make the 
Code and the Montevideo treaties uniform, necessarily would turn to out 
side sources as well. Modern textbooks, when consulted, will be fow 

25 Charter of Bogoté, Art. 67: ‘‘The purpose of the Inter-American Council 0! 
Jurists is to serve as an advisory body on juridical matters; to promote the development 


and codification of public and private international law; and to study the possibility 
attaining uniformity in the legislation of the various American countries, insofar as 1! 
may be desirable.’’ 1948 Inter-American Juridical Yearbook 296, 305. 

26 Mario Matteucci, ‘‘Introduction A 1’étude systématique du droit uniforme,’’ 9! 
Hague Academy Recueil des Cours 383, 393 (1957 

27 See 1 Rabel, Conflict of Laws: A Comparative Study x (William Draper Lewis), 


xvii (Hessel E. Yntema) (1945). 
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full of references to foreign conflicts law, including American.** Compara- 
tive study of conflicts law, characteristic of our time, is a necessity if 
unification is to be achieved. ‘The United States can pride itself on having 
made significant contributions to the comparative study.”® 

While we do not think that the recommendation to disregard American 
conflicts law in the revision work reflects ideas promoted by the extremists 
in the Hispano-Luso-American movement, warnings in speeches and 
articles that unification of Latin American law will be jeopardized by 
giving attention to alien law cannot be ignored. Suggestions of this sort, 
not unknown in other parts of the world, have a certain appeal, although 
they do not often come from persons familiar with the alien law. The 
difficulties of unifying Latin American private international law are of 
long standing. Doctrines in the Montevideo treaties have been found not 
acceptable to the Bustamante group. The Montevideo countries have 
disagreed with certain doctrines in the Bustamante Code. Splits have 
developed within the original Montevideo group.*® The law of the United 
States has not been involved. Suggestions that difficulties come, or will 
come, from the United States are ill advised. They should be distinguished 
from the warnings given that the attainment of uniformity may be 
jeopardized through endeavors to broaden the range of acceptance of the 
Code.*! This indeed is a danger which must be kept in mind, a danger 
always arising when revision of multipartite conventions or, as a matter of 
fact, of uniform laws, is attempted. 

Inasmuch as elimination of American conflicts law from consideration 
in the revision work has been recommended, it may not be out of place to 
recall a few pertinent facts. The United States has become a—if not ‘‘the’’ 
—favorite place in the world for study of conflict of laws. This is not 
because American courts have found better rules, which they have not, 
but because the difficulties resulting from the Federal system have pro- 
duced an amount of material for study not available elsewhere and be- 

28 There is a dearth of materials in Spanish on American conflicts law. Existence 
of a Spanish edition of Story’s Commentaries on the Conflict of Laws (Buenos Aires, 
1891) seems to be ignored outside Argentina. Occasionally the French translation of 
the Restatement has been used to diseuss ‘‘ Vested Rights’’ on the basis of the intro- 
duction to the translation. References to American law are in Julian G. Verplaetse, 
Derecho Internacional Privado (Madrid, 1954), and these references have been used by 
some more recent textbooks. Holdings in American law books in faculty libraries in 
Latin America are deplorable, except for a very few places, like Mexico and Buenos 
Aires. This applies similarly to holdings in Latin American law other than the 
domestic law. There are, of course, some first-rate experts on American conflicts law 
in Latin America. 

29In addition to the Rabel work, cited note 27 above, the ‘‘bilateral studies’’ »ro- 
duced by the Parker School of Comparative Law of Columbia University deserve special 
mention, They include: American-Colombian Law (Phanor J. Eder), American 
Brazilian Law (P. Griffith Garland); American Argentine, American-Chilean, American- 
Mexican laws being in preparation. Likewise entitled to special credit are the Institutes 
giving instruction in American law to foreign graduate students. 

30 See note 22 above. 

‘1 See, on this point, Quintin Alfonsin, ‘‘Cooperacién Judicial Internacional,’’ 9 
Revista de la Facultad de Derecho y Ciencias Sociales 165, 167 (Uruguay, 1958). 
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cause these difficulties have necessitated unparalleled efforts to understand, 
and try to overcome, these difficulties. The ever-growing number of 
foreigners familiar with American conflicts law is not the result of forced 
labor. Exclusion of American conflicts experience from consideration im 
the revision work would remove a principal source of enlightenment. It 
is true that mere consultation of the Restatement cannot produce insight 
into the American conflicts system. It is as if an American lawyer thought 
he could master the Bustamante Code system by merely reading the Code 
an instrument prepared by, and for the purposes of, Latin American 
lawyers. 

A satisfactory uniform conflicts law is an objective worth laboring for, 
on a wide basis, or regionally. Latin America has pioneered in regional 
codification. It has earned high respect for the results reached. Endeavors 
to increase the results are entitled to full support, but the difficulties in 
volved must be faced realistically. They include the fact that conventions 
age, that understanding of the problems to be dealt with has increased. The 
fate of the old Hague conventions may be recalled. Work on revision can 
succeed only if modern developments are taken into account with an open 
mind. This alone can lead to wider agreement. 

If, in its endeavor to remove false expectations, the United States 
Memorandum of March, 1955, has created the impression that the United 
States has no direct interest in the results of the revision of the Bustamant: 
Code, this is unfortunate, for the contrary is true. With growing eco 
nomic and other ties with Latin America, the United States cannot be 
indifferent to the status and evolution of the conflicts law in Latin American 
countries ; nor can, as a matter of fact, Latin America be indifferent to our 
own conflicts rules. The Memorandum follows the series of similar pro- 
nouncements of the past where the Federal Government disowned interest 
in unification efforts when the topic involved was in the ‘‘State’’ area, 
irrespective of whether the States themselves had an interest in unification.” 
This policy has now been abandoned, it would seem. In the fall of 1956, 
an Observer Delegation of the United States Government, comprising ex- 
perts from the ‘‘State law’’ area, attended the Eighth Session of the Hague 
Conference on Private International Law.** In the spring of 1958, not- 
withstanding earlier pronouncements to the contrary,** the United States 
Government sent a delegation to the United Nations Conference on Inter 
national Commercial Arbitration, expressing active interest in endeavors 
to unify arbitration law through such means as uniform legislation.*’ At 
the Hague Conference, the United States observers had raised the question 
whether advantage may be had from use of uniform legislation instead ot, 
or in addition to, international conventions. Federal systems like those 

32 See Nadelmann, ‘‘Ignored State Interests: The Federal Government and Interna 
tional Efforts to Unify Rules of Private Law,’’ 102 U. of Pa. Law Rev. 323 (1954). 

83 See Nadelmann, ‘‘The United States at the Hague Conference on Private Interna 
tional Law,’’ 51 A.J.I.L. 618 (1957). 

341955 United Nations Yearbook 245, 246; 1956 ibid. 387, 388. 

85 See Domke, ‘‘ The United Nations Conference on International Commercial Arbitra 
tion,’’ 53 A.J.1.L. 414, 419 (1959). 
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of the United States and Canada might find participation easier in this 
way.** The question is under consideration by the chancelleries of the 
Hague group at this moment; it deserves similar attention by the members 
of the Organization of American States and its organs.** 

Signs multiply that, as far as the United States is concerned, more than 
a mere theoretical question is involved. As a result of Congressional action 
at the last session, the President has set up a ‘‘Commission on International 
Rules of Judicial Procedure’’ to study existing practices of judicial as- 
sistance and co-operation between the United States and foreign countries 
with a view to achieving improvements.** In this field, the work of the 
Commission will parallel work on revision of the Bustamante Code by the 
permanent committee. More recently, the National Conference of Com- 
missioners on Uniform State Laws decided to draft a Uniform Recognition 
of Foreign Judgments Act for submission to the States,®® aiso a subject 
covered by the Code and of great practical importance. These, and other 
steps to come,*® are tangible proof of United States interest in unification 
work and of the existence of avenues for co-operation on a restricted but 
expandable scale.* 

Instead of removing American conflicts law from consideration, as sug- 
gested in the report, it is hoped that the Inter-American Council of Jurists 
will ask the permanent committee, first, in connection with production of 
a comparative study, to comply with the earlier instructions relating to 
consultation of national codification commissions and groups dedicated to 
the study of private international law, as well as of the foremost writers; 
second, to prepare a revision of the Bustamante Code with due regard to 
the rules of the Montevideo treaties, American conflict rules, and any 

6 See Nadelmann and Reese, ‘‘The American Proposal at the Hague Conference to 
Use the Methed of Uniform Laws,’’ 7 Am. J. Comp. Law 239 (1958). 


the following resolution was adopted: ‘‘The Conference, Considering the difficulties en 
countered in work on unification of rules of conflict of laws through adoption of multi- 
lateral conventions, Resolves to recommend the use of uniform or model legislation 
and/or multilateral conventions in work on unification of rules of conflict of laws, and 
Requests the secretary general of the Association to bring this Resolution to the atten- 
tion of the Inter-American Council of Jurists and the Inter-American Juridical Com- 
mittee.’’ 

38 See E. H. Finch, ‘‘International Rules of Judicial Procedure,’’ 53 A.J.I.L. 432 
(1959). 

891958 Handbook of the National Conference of Commissioners on Uniform State 
Laws 77, 151. Cf. Nadelmann, ‘‘Non-Recognition of American Judgments Abroad and 
What to Do About It,’’ 42 Iowa Law Rev. 236, 257 (1957). 

40 A special Committee of the American Bar Association is investigating what ought 
to be done from the U. S. side respecting international unification of private law. 
1957 Handbook of the National Conference of Commissioners on Uniform State Laws 
152, 233; 82 A.B.A. Reports 176 (1957). 

41 Cf. Nadelmann, ‘*Legislacién uniforme frente a las convenciones internacionales, 
como método para la unificacién del Derecho Internacional Privado,’’ Cuadernos de los 
Institutos, 3oletin III (1958), Instituto de Derecho Comparado ‘‘ Prof, Dr. Enrique 
Martinez Paz,’’ page 19 (Cérdoba, Argentina) ; 47 Revue Critique de Droit International 
Privé 37 (1958); 54 Friedens-Warte 321 (1958); English text in International Trade 
Arbitration 167 (Domke ed., New York, 1958). 
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other materials which may be helpful in achieving to the greatest degree 
possible unification of the rules of conflict of laws. 

Inasmuch as the permanent committee only meets for three months each 
year, that it has to attend to problems of public and private international 
law and unification of law, that not all members specialize in private inter 
national law, and that research facilities at the seat of the committee are 


inadequate, recourse should be had by the committee to outside assistance 
from expert bodies on the conflict of laws. There would have been no 
Bustamante Code except for the recourse to this method. Under the re- 
vised statutes of the Inter-American Council of Jurists, the use of experts 
has become possible.*? Thought should be given to setting up an inter 
American group of conflicts law experts and assistants for the revision work 
at an institution equipped with the facilities needed for comparative re- 
search in conflict of laws. 
Kurt H. NaDELMANN 


53RD ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its 53rd Annual Meet 
ing from April 30 to May 2, 1959, at the Mayflower Hotel. Under the 
general subject of ‘‘Diverse Systems of World Public Order Today,’’ a 
series of simultaneous panel discussions on Thursday, April 30, and 
Friday, May 1, considered universality in perspective, the Russian, the 
Islamic, and the Latin American systems, security problems among diverse 
systems, principles of jurisdiction, the allocation of resources and con- 
tending systems, human rights among diverse world orders, economic 
growth and trade among competitive systems and the law of treaties 
among diverse systems. The prepared papers and comments were followed 
by general discussion from the floor. 

The meeting opened on Thursday afternoon, April 30, at 2:30 pm 
On Panel I, under the chairmanship of Professor Hardy C. Dillard of the 


University of Virginia Law School, Professor Harold D. Lasswell, of the 

Yale Law School, discussed ‘‘Universality in Perspective.’’ Professo! | 
Oliver J. Lissitzyn, of the Columbia University Law School, spoke © | 
‘*Western and Soviet Perspectives on International Law,’’ and Professo! 
John N. Hazard, of the Russian Institute of Columbia University, discussed 
‘*Soviet Socialism as a Public Order System.’’ The papers were followed ( 


by informal comments by Mrs. Adda B. Bozeman, of Sarah Lawrence Col- \ 
lege, and Professor Leon Lipson of Yale Law School. 
Panel II, under the chairmanship of Professor Josef L. Kunz of th 1 
College of Law of the University of Toledo, considered the Islamic and Latin 1 
42‘‘When the Inter-American Juridical Committee considers it useful, it may reques 
the Department of International Law of the Pan American Union, and also othe! I 
organizations and experts in international law, to furnish background material © S 
preliminary studies on any topic submitted to the Committee for study.’’ Art. 4, ( 
Statutes of the Inter-American Council of Jurists as amended. 1955-1957 Inter . 


Americar Juridical Yearbook 248, 251. For background see 1952-1954 ibid. 75. ( 
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American systems of world public order. Dr. Majid Khadduri, of the 
School of Advanced International Studies, Johns Hopkins University, de- 
livered a paper entitled ‘‘The Islamic System: Its Competition and Co- 
Existence with Western Systems,’’ and Dr. R. K. Ramazani, of the Wood- 
row Wilson Department of Foreign Affairs, University of Virginia, spoke 
on “The Shi’i System: Its Conflict and Interaction with Other Systems.”’ 
(Comments were made by Dr. Saba Habachy of the Egyptian Bar. ‘‘The 
Latin American System’’ was the subject of an address by His Excellency 
Sefor Don Julio A. Lacarte, Ambassador of Uruguay to the United States 
Professor Martin B. Travis, Jr., of Stanford University, discussed ‘‘ Political 
and Social Bases for the Latin American Non-Intervention Doctrine,”’ 
and Professor A. J. Thomas, Jr., of the School of Law of Southern 
Methodist University, spoke on ‘‘Non-Intervention and Public Order in 
the Americas. ”’ 

On Thursday evening, April 30, at 8:30 p.m., Mr. C. Wilfred Jenks, As- 
sistant Director General of the International Labor Organization, spoke 
on “‘The Challenge of Universality.” He was followed by Professor 
Maxwell Cohen, of McGill University, who took as his theme ‘‘ From 
Diversity to Unity: International Law in a Bipolar World.’’ Professor 
Myres S. McDougal, President of the Society, concluded the session with an 
address on ‘‘ Perspectives for an International Law of Human Dignity.’’ At 
the opening of this session the Manley O. Hudson Medal was conferred on 
Lord MeNair, former Judge of the International Court of Justice, writer, 
and professor of international law, for his outstanding achievements and 
contributions in the field. In the absence of Lord MeNair, Mr. Jenks re- 
ceived the medal in his behalf, and President McDougal read a message from 
Lord MeNair accepting the medal. 

On Friday morning, May 1, at 9:30 a.m., Panel I discussed ‘‘Security 
Problems among Diverse Systems of World Public Order.’’ Mr. Edgar 
Turlington, of the D. C. Bar, and a Vice President of the Society, presided. 
Professor W. T. R. Fox, of Columbia University, delivered a paper on ‘‘The 
Polities of Survival and the Bases of World Public Order.’’ Professor 
Quincy Wright, of the Woodrow Wilson Department of Foreign Affairs, 
University of Virginia, spoke on ‘‘ International Law and Civil Strife,’’ and 
Dr. Florentino P. Feliciano, of the Department of Justice, Republic of the 
Philippines, discussed ‘‘ Conflicting Orders and the Appraisal of Resort to 
Coercion.’’? The commentators were Professor Richard R. Baxter of Har- 
vard Law School and Professor Ruth C. Lawson of Mount Holyoke College. 

Panel II considered ‘‘ Diverse Systems and Principles of Jurisdiction,’’ 
under the chairmanship of Professor Herbert W. Briggs of Cornell Uni- 
versity, a Vice President of the Society. The speakers were Professor 
Joseph M. Sweeney, of New York University School of Law, Professor 
Kenneth S. Carlston, of the University of Illinois School of Law, who 
spoke on ‘‘The Grasp of Jurisdiction,’’ and Professor Richard A. Falk, of 
Ohio State University College of Law, whose paper treated ‘‘The Relevance 
of Contending Systems of Public Order for the Delimitation of Legal 
Competence.’’ The commentators were Mr. Breck P. MeAllister of the 


ve 
h 
] 
Is 
r 
e- 
a 
if 
= 
a . 
1d 
y)- 
PS 
. 
he 
a 
} 
0 
0 
ri 
ed 
) 
he 
or 


TAN 


HNIVERS! | 


662 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


New York Bar, and Professor Louis Henkin, of the University of Penn- 
sylvania Law School. 

On Friday, May 1, at 2:30 p.m., Panel I, under the chairmanship of 
Professor William W. Bishop, Jr., of the University of Michigan Law 
School, dealt with ‘‘The Allocation of Resources and Contending Systems.’’ 
Mr. Arthur H. Dean, of the New York Bar, discussed ‘‘Recent Develop 
ments in the Law of the Sea,’’ and Dr. William T. Burke, of Yale Law 
School, commented upon the 1958 Geneva Conventions. The subject of 
Outer Space, Polar Areas, and the 


‘‘Sharable and Strategic Resources 
Oceans’’ was discussed by Professor Nicholas deB. Katzenbach, of th 
University of Chicago Law School. Professor Brunson MaeChesney of 
Northwestern University Law School, Professor Joseph W. Bingham, of 
Stanford University Law School, and Rear Admiral Chester A. Ward, 
Judge Advocate General of the U. 8S. Navy, commented upon the preceding 
papers. 

At the same time, Panel II, under the chairmanship of Professor Louis 
B. Sohn, of Harvard Law School, discussed ‘‘ Human Rights among Divers: 
World Orders.’’ Dr. Egon Schwelb, Deputy Director, Division of Humar 
Rights, United Nations Secretariat, delivered an address on ‘‘The Influence 
of the Universal Declaration of Human Rights on International and Na- 
tional Law.’’ Mr. Moses Moskowitz, Secretary General of the Consultativ: 
Council of Jewish Organizations, spoke on ‘‘The Covenants on Human 
Rights: Basic Issues of Substance,’’ and Mr. Stanley Hoffman, of Harvard 
University, discussed ‘‘Implementation of International Instruments or 
Human Rights.’’ Comments were offered by Mr. James Simsarian, Officer 
in Charge, U. N. Cultural and Human Rights Affairs, Department of State, 
and Dr. Marek St. Korowiez, of the Fletcher School of Law and Diplomacy 

On Friday evening, May 1, at 8:30 p.m., Panel I diseussed ‘‘ Economic 
Growth and Trade among Competitive Systems,’’ under the chairmanshi 
of Mr. G. Winthrop Haight, of the Asiatic Petroleum Corporation. Pr 
fessor Richard N. Gardner of Columbia University spoke on ‘‘ International 
Measures for the Promotion and Protection of Foreign Investments.’’ Mr 
Stephen M. Schwebel of the New York Bar discussed ‘‘ International Pro- 
tection of Contractual Arrangements,’’ and Professor Harold J. Berman of 
Harvard University discussed ‘‘The Legal Framework of Trade between 
Planned and Market Economies: The Soviet-American Example.’’ Com- 
ments on the papers were made by Mr. Arthur H. Dean, of the New York 
Bar; Mr. William L. Griffin of the Department of State, Mr. James ¥. 
Hyde of the New York Bar, Dr. Martin Domke of New York University and 
Mr. Leo M. Drachsler of the New York Bar. 

On the same evening Panel II considered ‘‘Diverse Systems and the Law 
of Treaties.’’ Professor Philip C. Jessup of Columbia University presided 
The speakers were Professor David R. Deener of Tulane University, who 
discussed ‘‘Treaty Powers in a Federal-Parliamentary System: Case 0! 
Canada’’; Dr. Jan F. Triska of Cornell University, who spoke on ‘‘The 
Soviet Law of Treaties’’; and Professor Alona E. Evans of Wellesley Col- 
‘Treaty Practice in Chile, Argentina, and 


lege, who had as her subject 
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Mexico.’’ Commentators were Professor Covey T. Oliver, of the University 
of Pennsylvania Law School, Professor Gertrude C. K. Leighton of Bryn 
Mawr College, and Professor Wesley L. Gould of Purdue University. 


The sessions concluded with a dinner at 7:00 p.m. in the East Room of 


the Mayflower. After-dinner addresses were delivered by the Honorable 
Loftus Becker, Legal Adviser, Department of State, who discussed ‘‘ Just 
Compensation in Expropriation Cases: Decline and Partial Recovery’’; the 
Honorable Osear Schachter, Director, General Legal Division, Office of 
Legal Affairs, United Nations, who spoke on ‘‘The International Official in 
a Divided World’’; and Senator Henry M. Jackson, of Washington State, 
who delivered an address on ‘‘ National Policy-Making in a Divided World.”’ 

At the business meeting of the Society on Saturday morning, May 2, the 
(Committee on Study of Legal Problems of the United Nations presented a 
report dealing with the acceptance of the compulsory jurisdiction of the In- 
ternational Court of Justice by the United States Government, and express- 
ing the view that the United States reservations to its acceptance of such 
jurisdiction operate as a serious limitation upon the use of the Internationa] 
Court for the settlement of disputes between nations. At the conclusion 
of Professor Sohn’s report, a motion was offered that it was the sense of 
the meeting that the recommendation in the report that the United States 
should withdraw its reservations to the compulsory jurisdiction of the 
International Court was an admirable expression of the sentiments of the 
Society. The motion was seconded and, after a considerable discussion as 
to the wording of the motion, a number of amendments having been 
proposed, the meeting voted that the motion be adopted with certain amend- 
ments, subject to drafting changes by the Executive Council. As framed 
by the Council at its meeting immediately following the business session 
of the Society, the following action was recorded in the minutes of the 
annual meeting : 


After hearing the Report of the Committee and having given special 
consideration to the resolution of 1946 incorporated in that Report, 
it was voted to record as the sense of the meeting that the members 
warmly associated themselves with the Committee’s recommendation 
that the United States withdraw its reservations to the acceptance of 
the Optional Clause of the Statute of the International Court of 
Justice. 


The resolution of 1946 referred to is the resolution adopted by the 
American Society of International Law at its meeting on April 27, 1946, 
which reads: 


RESOLVED, That the American Society of International Law strongly 
favors a declaration by the United States Government of its acceptance 
of the jurisdiction of the Internationa] Court of Justice in the types of 
legal disputes enumerated in Article 36 of the statute of the Court. 


Following the adoption of the motion expressing the sense of the meeting, 
a motion was made, seconded and carried that the President of the Society, 
if invited to do so, be authorized to appear and testify in the sense of the 
Society ’s action, at a hearing before the Senate Committee on Foreign Rela- 
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tions on a pending bill to withdraw the so-called Connally Amendment to 
the United States acceptance of the compulsory jurisdiction of the Inter- 
national Court. 

The report of the Committee on Department of State and United Nations 
Publications was presented by Chairman Denys P. Myers, and upon his 
motion, duly seconded and carried, the following resolution was adopted: 


Reso.vep, That the Society hails the assignment of a competent 
officer of the Department of State to proceed with the preparation of a 
digest of International Law as applied by the United States since 1938 
and urges the acceleration of the project by providing adequate per- 
sonnel for its prompt completion and the allocation of funds for its 
publication ; 

The Society commends the project for issuing an English edition of 
United States treaties from 1778 to 1949, for which publication funds 
should be allocated in the earliest possible fiscal year ; 

Resumption of publication of United States Treaty Developments in 
cumulative form is deemed by this Society as an essential service both 
to the Foreign Service of the United States and to the legal profession ; 
funds should be provided for publication of the material at present 
compiled ; 

The Historical Division of the Bureau of Public Affairs, whose r 
sponsibility for selection of documents for Foreign Relations is primary, 
should in submitting material for domestic clearance specify those 
documents which in its judgment require the attention of clearance 
officers. Objectively, clearance officers are bound to observe the fii 
eriteria of permissible omissions listed in Regulation 0.45.2, a 
Temporary policy positions should not in principle weigh unduly 
against publishing the full factual record of past events. Provision 
should be made for prompt or periodic review of questions of clearance 
not resolved at the working level; 

The Secretariat of the United Nations is commended for speeding up 
the publication of the Treaty Serics with the aim of issuing volumes 
one year after registration of the instruments contained therein 
The Treaty Series is of necessity very bulky and it is suggested that 
much more material could be put in the same space if more compact 
typography were adopted ; 

The Society believes that a necessary service should be rendered in 
publishing the records of United Nations conferences that produce 
agreements, of which the Conference on International Commercial 
Arbitration is an example. 

The Society views with interest the proposal for a United Nations 
Juridical Yearbook which would usefully assemble world-wide judicial 
citations and the scattered legal aspects of subjects dealt with in the 
whole system of United Nations organizations, but the Society deems 
that any plan to include papers by individual contributors would 
hardly be practicable. 


Upon the recommendation of the Committee on Annual Awards presented 


by Chairman Herbert W. Briggs, the Society voted to award its Certificate 
of Merit to Mr. C. Wilfred Jenks for his recent book entitled The Common 
Law of Mankind. Dr. Charles G. Fenwick reported for the Committee on 
Selection of Honorary Members and, upon the recommendation of the 
committee, the Society elected as an Honorary Member Dr. Luis Podesta 
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Costa of Argentina for his distinguished contributions and service in the 
field of international law. 

The Society also adopted, upon the recommendation of the Executive 
Council, an amendment to Article V, third paragraph, of the Society’s 
Constitution, changing the beginning of its fiscal year from January 1] 
to April 1. 

Mr. Henry F. Butler, Chairman of the Finance Committee, and also 
Chairman of the special committee concerned with the acquisition of the 
building on Massachusetts Avenue made possible by the gift of Mrs. 
Benjamin Tillar, reported that steps were being taken to obtain an excep- 
tion to the zoning regulations of the District of Columbia to allow the 
Society to occupy the building. He stated that following the rejection 
of the Society’s application by the D. C. Zoning Board, legislation was 
being introduced in both Houses of Congress to permit the exception.’ In 
reporting on the status of the Society’s building, Mr. Butler stated that the 
Society would need around $30,000.00 to renovate the premises and make 
certain structural changes to comply with the building regulations and to 
provide a working library and office rooms. He appealed for contributions 
in money, furniture and books. 

Mr. Edgar Turlington, Chairman of the Committee to Study the Policies 
and Procedures of the Society and to make recommendations on these 
matters with a view to making the Society more effective, reported that 
the main proposals of his Committee had been adopted, among them the 
proposal to appoint an Executive Director and necessary assistants for 
carrying out an enlarged plan of activity of the Society. Mr. Turlington 
stated that the plan to appoint an Executive Director had not materialized, 
since it had not been possible to find someone with the necessary qualifica- 
tions and ability to work without compensation. 

Professor Kenneth 8. Carlston, Chairman of the Committee on Nomina- 
tions, presented the report of the Committee, and upon motien duly made, 
seconded and carried, the list of nominees was declared unanimously elected 
as follows : 

Honorary President: The Honorable Christian A. Herter, Secretary of 
State. 

President: Herbert W. Briggs. 

Vice Presidents: Charles E. Martin, Herman Phleger and Edgar Turling- 
ton. 

The present Honorary Vice Presidents were re-elected, except for the 
substitution of the Honorable John Foster Dulles * for the Honorable Harold 
H. Burton, and the addition of the retiring President of the Society. 

Professor Robert R. Wilson was elected a member of the Executive 
Council to serve until 1960, filling the vacancy caused by the death of Mr. 
Louis B. Wehle. 


1H. R. 6378 authorizing the Society to occupy the premises as its national head- 
quarters was passed by the House of Representatives on June 8, 1959, and is pending 
in the Senate. 
* Deceased May 24, 1959. 
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The following were elected to serve on the Executive Council until 1962: 
John G. Laylin of the D. C. Bar; J. Chrys Dougherty of the Texas Bar: 
Philip W. Amram of the D. C. Bar; Wesley L. Gould of Purdue University : 
James N. Hyde of the New York Bar; Rosalind Branning of the University 
of Pittsburgh; Joseph Dainow of Louisiana State University; Ferdinand 
F’. Stone of Tulane University. 

The Committee on Nominations for the year 1960 was elected as follows: 
Arnold W. Knauth, Chairman; Harry L. Jones, Oscar Schachter, Herbert 
S. Little, Leo Gross. 

Following the election of officers, the Society adopted a motion that the 
Executive Council consider the advisability of establishing the office of 
President-elect, and, if it be of the opinion that such is desirable, that it 
take appropriate measures to that end. 

The Executive Council of the Society at its meeting on May 2 re-elected 
the Honorable Edward Dumbauld, Secretary, and Mr. Edward L. Mer- 
rigan, Treasurer, of the Society. It also reappointed Miss Eleanor H. 
Finch, Executive Secretary, and Denys P. Myers, Assistant Treasurer, for 
the following year. 

The present Board of Editors was re-elected for the coming year, with 
the addition of Mr. Osear Schachter as a new member. 

The Council established a committee, to be appointed by the President, to 
examine the desirability of providing for a President-elect and for a special 
honorary position for ex-Presidents of the Society, and to study Article 
VIII of the Constitution regarding resolutions, with special reference to its 
interpretation. 

The 53rd annual meeting was one of the most successful meetings the 
Society has had, with a large attendance at the sessions as well as at the 
concluding dinner. The speeches and addresses, which will appear in the 
printed Proceedings later this year, will testify to the interest and success 
of the meeting. 

ELEANOR H. Fincu 


REGIONAL AND LOCAL MEETINGS OF THE SOCIETY 


During the past year six regional meetings of the Society have been held 
as a result of the efforts of its Committee on Regional and Local Meetings 
under the chairmanship of Professor Richard A. Falk, of Ohio State 
University. According to the report of the Chairman, each member of the 
Committee was asked to organize a regional meeting on behalf of the So- 
ciety. Although it was suggested that the regional meeting might an- 
ticipate some portion of the 1959 Annual Meeting, discretion was left to the 
individual Committee member to organize the kind of meeting that he 
considered to be responsive to regional interests. The results this year on 
both a qualitative and a quantitative basis exceeded what has been done by 
the Committee in recent years. This was a consequence, it was felt, of the 
appeal of the subject matter of the Annual Meeting, the earlier circulation 
of letters to Committee members asking them to proceed, and, most of all, 
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the very enthusiastic support and assistance given to the Committee by 
the President of the Society, Professor McDougal. This support was most 
importantly expressed by Professor McDougal’s willingness to participate 
as a major speaker in two of the regional meetings. 

Chicago. On October 25, 1958, Northwestern University School of Law 
joined the Society in sponsoring a Conference on the International Law of 
Territorial Waters and International Rivers. The meeting consisted of two 
sessions. In a luncheon session presided over by Professor MacChesney, 
who had also been responsible for the excellent organization of the entire 
meeting, Professor William W. Bishop delivered a paper entitled ‘‘Can 
Communist China and Iceland Extend Unilaterally Their Territorial 
Waters to Twelve Miles?’’ In an afternoon session Sydney Craig, Esq., of 
the Chicago Bar, presided over Professor Maxwell Cohen’s presentation of 
the subject ‘‘Uses of the Waters of International Rivers: Controlled by 
International Law?’’ This paper was commented upon by a panel com- 
posed of William L. Griffin of the Legal Adviser’s Office of the State De- 
partment, John G. Laylin, Esq., of the District of Columbia Bar, and 
Professor Ignaz Seidl-Hohenveldern of the University of Saarbruecken, 
Germany. The conference attracted about 100 people. 

Madison, Wisconsin. A meeting arranged under the title ‘‘ Diverse Sys- 
tems of World Public Order: International Security’? was held February 
3-4, 1959, at the University of Wisconsin Law School under the joint 
auspices of the Society, the Law School, the Wisconsin State Bar Com- 
mittee on World Peace through Law, and the National Security Studies 
Group. This meeting was organized by Professor William G. Rice with 
the special assistance of Professor Gordon B. Baldwin and Professor Wil- 
liam Bradford Smith. It was a most impressive meeting, consisting of six 
complete sessions, with the following principal speakers and topics: Pro- 
fessor Richard R. Baxter gave a paper entitled ‘‘Diverse Attitudes Toward 
Collective Security’’; Professor Quincy Wright spoke on the subject 
“India’s Program for Achieving Security Between Nations’’; Professor 
Gordon B. Baldwin presided over a panel that considered the subject 
“Soviet Attitudes Toward World Public Order’’; Professor Wright pre- 
sided over a panel devoted to ‘‘South Asian Views of International Se- 
curity.’’ Bruno V. Bitker, Esq., gave an address entitled ‘‘Is a Com- 
pulsory International Court Foreseeable,’’ and, finally, Professor Norman 
ribbs of All Souls College, Oxford, gave a paper on ‘‘The North Atlantic 
Treaty Organization’’ which was followed by a panel consideration of the 
subject. 

New York City. On the night of March 4, 1959, at the United Nations, 
there was held a meeting that has received wide acclaim for its great suc- 
cess from every point of view. There was an audience of nearly 400, made 
up of a great deal of the leading legal talent in the area. Credit for this 
outstanding organizational achievement should be given to G. Winthrop 
Haight, Esq. The meeting itself was devoted to the general subject 
‘“‘Eeonomie Growth and Trade among Competitive Systems.’’ Some open- 
ing remarks were made by Charles Malik of Lebanon, the current President 
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of the General Assembly. The main presentations were made by Professor 
Wolfgang Friedmann on the subject of commercial relations with state 
trading corporations, Professor Richard N. Gardner on ‘‘International 
Measures for the Promotion and Protection of Foreign Investments,’’ and 
Stephen M. Schwebel on ‘‘International Protection of Contractual Ar- 
rangements.’”’ 

Columbus, Ohio. On April 11, 1959, a Conference on the Meaning of 
Aggression in Current International Law was held at Ohio State University 
under the joint sponsorship of the College of Law, the Department of 
Political Science, the Committee on Defense Studies, and the American 
Society of International Law. This represents the fourth consecutive year 
in which a regional meeting has been held at Ohio State. The meeting was 
organized by Bruce Marshall of the Department of Political Science. Pro- 
fessor McDougal delivered the first main address on ‘‘ Aggression and Self- 
Defense in Contemporary International Law.’’ This was followed by a 
major presentation of Arnold Wolfers, Professor Emeritus of International 
Relations at Yale University, and now at the Washington Center of Foreign 
Policy Research, under the title, ‘‘ The Aggressor Theory of War: No End of 
Fallacies.’” These papers were then commented upon by Professor 
Wojciech Morawiecki of the University of Warsaw. The meeting was well 
attended by over 100 people. 

New Orleans. On April 16-17, 1959, a regional meeting of the Society 
devoted to ‘‘International Law Developments and Latin America’’ was 
held under joint auspices at Tulane University in New Orleans. The meet- 
ing was organized by a local committee under the chairmanship of Pro- 
fessor David Deener. On the first day three main presentations were made: 
Professor McDougal on ‘‘International Law and Contending Systems of 
World Public Order,’’ Professor Brendan F. Brown of Loyola University 
School of Law on ‘‘ Application of the International War Crimes Concept,” 
and Professor Alan Karabus on ‘‘ Modalities of Economie Aggression.’’ 
The second day of the conference consisted of a morning seminar con- 
ducted by Professor McDougal and an afternoon presentation of three 
papers by leading New Orleans lawyers: Thomas M. Rodgers, Jr., Esq., on 
‘‘Changing International Attitudes toward Oil Production Problems,”’ 
Bernard K. Oppenheim, Esq., on ‘‘Some Legal Aspects of Doing Business in 
Latin America,’’ and Brunswick G. Deutsch, on ‘‘Developments in the 
Law of the Sea.”’ 

Coral Gables, Florida. The sixth meeting was held at Miami University 
Law School, under the direction of Professor David Stern, on the subject of 


‘‘Latin American Approaches to Contending Systems of World Order.’’ It 
consisted of a single session with leading members of the Inter-American 


Bar Association. 

The work of the Committee would be more extended and effective if it 
were possible to offer financial assistance to those areas where it is most 
difficult to organize a meeting. It is hoped that efforts to obtain funds 
for this purpose will continue to be made. 


E. H. F. 
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At a meeting of the Executive Council of the International Law As- 
sociation, held in London May 1 and 2, 1959, Lord MeNair was elected 
Chairman. Dr. A. L. Goodhart, K.B.E., Q.C., (the retiring Chairman) was 
co-opted to the Council, and Mr. W. Harvey Moore, Q.C. (retiring Honorary 
Secretary General) was made a Vice President and elected to the Council. 

The following subjects were chosen for discussion at the forthcoming 49th 
Conference of the Association, which is to be held at Hamburg, commencing 
on August 8, 1960: Nationalization and Foreign Property; Law of Inter- 
national Waterways; United Nations Forces; Custody of Children; Peace 
ful Co-existence; International Monetary Law; Enforcement of Foreign 
Judgments; International Trade Marks Law; and the Peaceful Uses of 
Nuclear Energy. 


E. H. F. 


1960 CONFERENCE OF THE INTERNATIONAL BAR ASSOCIATION IN SALZBURG, AUSTRIA 


The Council of the International Bar Association, meeting at Lugano, 
Switzerland, has accepted the invitation of the Bar Association of Salzburg, 
supported by the Vienna Bar Association (Salzburg Rechtsanwaltskammer 
and the Rechtsanwaltskammer fiir Wien, Niederésterreich und das Burgen- 
land) to hold the Eighth Conference of the Association in Salzburg July 4 
to 8, 1960. The subjects to be considered at Salzburg are: (1) The Fune- 
tion of a Bar Association in Providing Services to the Profession and the 
Public—Continuing Edueation of the Profession; (2) Professional Con- 
duct: (a) The Client’s Privilege of Secreey in His Communications with 
His Attorney; (b) The Propriety of Attorneys inter se Using Wire Re- 
corders and Film Cameras for Evidence, ete.; (3) Monopolies and Re- 
strictive Trade Practices; (4) Court and Court Procedure for Protection 
of Investments Abroad; (5) Atomic Energy; (6) A Draft Convention for 
Taking Evidence and Serving Documents Abroad; (7) The Formation and 
Operation of Foreign Subsidiaries and Branches, including the Extent to 
Which Foreign Subsidiaries Are Entitled to Special Treatment under the 
Law of their Incorporation or under International Law. 

The International Bar Association is a federation of national bar associa- 
tions from thirty-three countries of the free world, and was established in 
1947 upon the initiative of the American Bar Association. Books are 
published after each of its biennial conferences containing the papers dis- 
cussed at the meeting. Notable among recent undertakings are the estab- 
lishment of an International Legal Aid Association, the adoption of an 
International Code of Ethics for the Legal Profession, the current proposals 
for a convention on International Shipbuilding Contracts and a convention 
on Administration of Foreign Estates, and continuing work on Taking 
Evidence and Serving Documents Abroad, which it is hoped will culminate 
next year in a proposed convention. 

Individual members of the legal profession who are interested in the 
work of the Association are affiliated as Patrons. Complete information 
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and Patrons’ application forms may be obtained from the Secretary Gen- 
eral, Gerald J. MeMahon, at 501 Fifth Avenue, New York 17, N. Y. 
E. H. F. 


DEPARTMENT OF STATE TRAINING ON THE UNITED NATIONS 


The Foreign Service Institute of the Department of State has in recent 
years substantially increased its training programs on the United Nations 
offered to officers in the Foreign Service, Department of State and other 
Government agencies. Not only is the United Nations studied in the 
Institute’s basie career programs, but also there is now an Institute course 
specifically set up to increase the familiarity and understanding of govern 
ment officers with the structure and functions of the United Nations and 
with the means by which United States policy towards the United Nations 
is formulated and implemented. 

This new course was first offered in early 1958, and was presented for a 
second time in January and February, 1959. It consists of four weeks of 
full-time study through a combination of lectures, discussions and reading 
periods. While administered by a member of the Institute staff, Mrs. 
Barbara B. Burn, the course relies for its speakers upon teachers at uni 
versities, practicing international lawyers, and officers within the Govern- 
ment, especially from the Bureau of International Organization Affairs in 
the Department of State. 

After three weeks’ intensive study at the Foreign Service Institute the 
fifteen officers in the recent course spent a full week in New York. Here 
the United States Mission to the United Nations arranged a comprehensive 
program covering such topics as the functions of the Mission, the United 
Nations and public opinion, and the attitudes and policies of other states 
Members of the United Nations towards the organization. The class met 
with Secretariat officials, as well as with representatives of other states to 
the United Nations. 

The basic assumption of the course is that a systematic knowledge of the 
United Nations is indispensable not only to members of the United States 
Mission to the United Nations and officers in the Department working 
specifically on United Nations affairs, but also to a large number of officers 
scattered at foreign service posts throughout the world who are called upon 
from time to time to discuss United Nations issues with the local foreign 
offices. Under the circumstances it is probable that the new Foreign 
Service Institute course will continue to be offered on an annual basis for 
a long time to come. 


B. B. B. 


JUDICIAL DECISIONS 
By BruNSoN MacCHESNEY 


Of the Board of Editors 


Acceptance of compulsory jurisdiction of International Court of Justice 
-limitation to disputes after date of acceptance—reciprocity— 
domestic jurisdiction and United States reservation to acceptance 


exhaustion of local remedies 


INTERHANDEL CASE (SWITZERLAND v. UNITED STATES). PRELIMINARY 
OspJEcTIONS.* L.C.J. Reports, 1959, p. 6. 
International Court of Justice,’ Judgment of March 21, 1959. 


On October 2, 1957, Switzerland instituted proceedings relating to the 
dispute with the United States regarding the Swiss claim to restitution by 
the United States of assets of Société internationale pour participations 
industrielles et commerciales S.A., a Swiss company commonly known as 
‘‘Interhandel.’’ The Swiss application invoked the acceptance of com- 
pulsory jurisdiction under Article 36, paragraph 2, of the Court’s Statute 
by the United States on August 26, 1946, and by Switzerland on July 28, 
1948, 


The United States raised the following preliminary objections: 


(1) First Preliminary Objection 
that there is no jurisdiction in the Court to hear or determine the 
matters raised by the Swiss Application and Memcrial, for the 
reason that the dispute arose before August 26th, 1946, the date 
on which the acceptance of the Court’s compulsory jurisdiction 
by this country became effective ; 


Second Preliminary Objection 

that there is no jurisdiction in the Court to hear or determine the 
matters raised by the Swiss Application and Memorial, for the 
reason that the dispute arose before July 28th, 1948, the date on 
which the acceptance of the Court’s compulsory jurisdiction by this 
country became binding on this country as regards Switzerland ; 


Third Preliminary Objection 

that there is no jurisdiction in this Court to hear or determine the 
matters raised by the Swiss Application and Memorial, for the 
reason that Interhandel, whose case Switzerland is espousing, has 
not exhausted the local remedies available to it in the United 
States courts; 

* Digested by Wm. W. Bishop, Jr., of the Board of Editors. 

1 Composed for this case of President Klaestad, Vice President Zafrulla Khan, Judges 
Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Lauterpacht, 
Moreno Quintana, Cérdova, Wellington Koo, Spiropoulos, and Spender, and Judge ad 
hoe Carry. 
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(4) Fourth Preliminary Objection 


(a) that there is no jurisdiction in this Court to hear or determine 
any issues raised by the Swiss Application or Memorial con 
cerning the sale or disposition of the vested shares of General 
Aniline and Film Corporation (including the passing of good 
and clear title to any person or entity), for the reason that 
such sale or disposition has been determined by the United 
States of America, pursuant to paragraph (b) of the Condi- 
tions attached to this country’s acceptance of this Court’s 
jurisdiction, to be a matter essentially within the domestic 
jurisdiction of this country; and 


that there is no jurisdiction in this Court to hear or determine 
any issues raised by the Swiss Application or Memorial con- 
cerning the seizure and retention of the vested shares of 
General Aniline and Film Corporation, for the reason that 
such seizure and retention are, according to international law, 
matters within the domestie jurisdiction of the United States 


In their final form of November 3, 1958, the Swiss Submissions read: 
A. Principal Submissions 


1. that the Government of the United States of America is under 
an obligation to restore the assets of the Société international: 
pour participations industrielles et commerciales S.A. (Inter- 
handel) ; 


in the alternative, that in case the Court should not consider that 
proof of the non-enemy character of the property of the Sociét 
internationale pour participations industrielles et commerciales 
S.A. (Interhandel) has been furnished, an expert selected by the 
Court should be designated, in accordance with Article 50 of its 
Statute, with the task of: 


(a) examining the documents put at the disposal of the Ameri- 
ean courts by Interhandel, 


(b) examining the files and accounting records of the Sturzeueg- 
ger Bank, the seizure of which was ordered by the public 
authorities (Ministére public) of the Swiss Confederation on 
June 15th, 1950, subject to the reservation, however, that 
the expert in his expert opinion shall refer only to such 
documents as relate to the Interhandel case, and shall be 
instructed to observe absolute secrecy concerning the docu- 
ments of the Sturzenegger Bank, its clients and all other 
individuals and legal persons, if such documents are not 
relevant to the case pending before the Court, 


for the purpose of enabling the Court to determine the enemy or 
non-enemy character of the Interhandel assets in the General 
Aniline and Film Corporation. 


B. Alternative Principal Submission 


The Swiss Federal Council requests the Court to declare that 
the property, rights and interests which the Société internationale 
pour participations industrielles et commerciales S.A. (Inter- 
handle) possesses in General Aniline and Film Corporation have 
the character of non-enemy (Swiss) property, and consequently to 
declare that by refusing to return the said property, the Govern- 
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ment of the United States is acting contrary to the decision of 
January 5th, 1948, of the Swiss Authority of Review based on the 
Washington Accord, and is in breach of Article IV, paragraph 1, 
of the Washington Accord of May 25th, 1946, and of the obligations 
binding upon it under the general rules of the law of nations. 


Submissions regarding the Submissions of the Government of the 
United States following its Preliminary Objections 


1. To dismiss the first preliminary objection of the United States 
of America; 
To dismiss the second preliminary objection of the United States ; 


Either to dismiss, or to join to the merits, the third preliminary 
objection of the United States of America; 


Either to dismiss, or to join to the merits, the preliminary objec- 
tion 4(a) of the United States of America; 


either to dismiss, or to join to the merits, the preliminary ob- 
jection 4(b) of the United States of America; 


In the alternative 


should the Court uphold one or the other of the preliminary objee- 
tions of the United States of America, to declare its competence in 
any case to decide whether the United States of America is under 
an obligation to submit the dispute regarding the validity of the 
Swiss Government's claim either to the arbitral procedure pro- 
vided for in Article VI of the Washington Accord of 1946, or to the 
Arbitral Tribunal provided for in the 1931 Treaty of Arbitration 
and Conciliation, or to the Conciliation Commission provided for in 
the same Treaty, and to fix the subsequent procedure. 


Submissions on the merits in the event of the Court accepting one 
or other of the preliminary objections of the United States of 
America and accepting jurisdiction in conformity with the alterna- 
tive submission as under C 


1. To declare that the United States of America is under an obliga- 
tion to submit the dispute for examination either to the arbitral 
procedure of the Washington Accord or to the Tribunal provided 
for in the Arbitration and Conciliation Treaty of 1931, and that 
the choice of one or the other Tribunal belongs to the Applicant 
State. 


In the alternative: 

that the United States of America is under an obligation to sub- 
mit the dispute to the arbitral procedure provided for in Article 
VI of the Washington Accord of 1946. 


. In the further alternative: 
that the United States of America is under an obligation to sub- 
mit the dispute to the Arbitral Tribunal provided for in the 
Arbitration and Conciliation Treaty of 1931 between the Swiss 
Confederation and the United States of America. 


. Inthe final alternative: 
that the United States of America is under an obligation to sub- 
mit the dispute for examination by the Permanent Conciliation 
Commission provided for in Articles II-IV of the Arbitration 
and Conciliation Treaty of 1931. 


|| 
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In its Judgment the Court rejected the First Preliminary Objection by 
10 votes to 5; unanimously rejected the Second Preliminary Objection; by 
10 votes to 5 found ‘‘that it is not necessary to adjudicate upon part (a 
of the Fourth Preliminary Objection’’; by 14 votes to 1 rejected part (b 
of the Fourth Preliminary Objection; and by 9 votes to 6 upheld the Third 
Preliminary Objection and ‘‘holds that the Application of the Government 
of the Swiss Confederation is inadmissible.’ 

The Court quoted the relevant part of the Declaration of the United 
States of August 14, 1946 (in force since August 26, 1946), as recognizing 
‘‘as compulsory ipso facto and without special agreement, in relation to 
any other state accepting the same obligation, the jurisdiction of the Inter 
national Court of Justice in all legal disputes hereafter arising concerning’’ 
(the specified list in Article 36, paragraph 2 of the Statute], with the 
proviso ‘‘that this declaration shall not apply to... (b) Disputes with 
regard to matters which are essentially within the domestie jurisdiction 
of the United States of America as determined by the United States of 
America."” The Swiss Declaration of June 6, 1948 (in force since July 
28, 1948), recognized the compulsory jurisdiction ‘‘in relation to any other 
State accepting the same obligation,’’ and stated that ‘‘This declaration 

shall take effect from the date on which the Swiss Confederation be 
comes a party’’ to the I.C.J. Statute (July 28, 1948). 
The Court’s opinion said, in part: 


The present proceedings are concerned only with the preliminary 


objections raised by the Government of the United States of America 
It is nevertheless convenient to set out briefly the facts and circum 
stances as submitted by the Parties which constitute the origin of the 
present dispute. 

By its decisions of February 16th and April 24th, 1942, based on 
the Trading with the Enemy Act of October 6th, 1917, as amended, 
the Government of the United States vested almost all of the shares 
of General Aniline and Film Corporation (briefly referred to as the 
GAF), a company incorporated in the United States, on the ground 
that these shares in reality belonged to the I. G. Farbenindustrie 
company of Frankfurt or that the GAF was in one way or another 
controlled by that enemy company. 

It is not disputed that until 1940 I. G. Farben controlled the GAF 
through the Société internationale pour entreprises chimiques S.A 
(I. G. Chemie), entered in the Commercial Register of the Canton o! 
Bale-Ville in 1928. However, according to the contention of the Swiss 
Government, the links between the German company I. G. Farben 
and the Swiss company I. G. Chemie were finally severed by the 
cancellation of the contract for an option and for the guarantee 0! 
dividends, a cancellation which was effected in June 1940, that is, well 
before the entry of the United States into the war. The Swiss com- 
pany adopted the name of Société internationale pour participations 
industrielles et commerciales S.A. (briefly referred to as Interhandel) ; 
Article 2 of its Statute as modified in 1940 defines it as follows: ‘‘ The 
enterprise is a holding company. Its object is participation in 1n- 
dustrial and commercial undertakings of every kind, especially in the 
chemical field, in Switzerland and abroad, but excluding banking and 
the professional purchase and sale of securities.’’ The largest item 
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in the assets of Interhandel is its participation in the GAF. Ap- 
proximately 75% of the GAF ‘‘A’’ shares and all its issued ‘‘B”’ 
shares are said to belong to Interhandel. A considerable part, ap- 
proximately 90%, of these shares and a sum of approximately 1,800,000 
dollars, have been vested by the Government of the United States. 

Towards the end of the war, under a provisional agreement between 
Switzerland, the United States of America, France and the United 
Kingdom, property in Switzerland belonging to Germans in Germany 
was blocked (Decree of the Federal Council of February 16th, 1945). 
The Swiss Compensation Office was entrusted with the task of uncover- 
ing property in Switzerland belonging to Germans or controlled by 
them. In the course of these investigations, the question of the 
character of Interhandel was raised, but as a result of investigations 
earried out in June and July, 1945, the Office, considering it to have 
been proved that Interhandel had severed its ties with the German 
company, did not regard it as necessary to undertake the blocking 
of its assets. 

For its part, the Government of the United States, considering that 
Interhandel was still controlled by [. G. Farben, continued to seek 
evidence of such control. In these circumstances the Federal Depart- 
ment of Public Economy and the Federal Political Department 
ordered the Swiss Compensation Office provisionally to block the 
assets of Interhandel; this was done on October 30th, 1945. The 
Office then carried out a second investigation (November 1945—Febru- 
ary 1946) which led it to the same conclusion as had the first. 

On May 25th, 1946, an agreement was concluded between the three 
Allied Powers and Switzerland (the Washington Accord). Under 
one of the provisions of the Accord, Switzerland undertook to pursue 
its investigations and to liquidate German property in Switzerland. 
It was the Compensation Office which was ‘‘empowered to uncover, 
take into possession, and liquidate German property’’ (Accord, Annex, 
IT, A), in collaboration with a Joint Commission ‘‘composed of repre- 
sentatives of each of the four Governments’’ (Annex, II, B). The 
Accord lays down the details of that collaboration (Annex, II, C, D, 
E, F) and provides that, in the event of disagreement between the 
Joint Commission and the Compensation Office or if the party in in- 
terest so desires, the matter may within a period of one month be 
submitted to a Swiss Authority of Review composed of three members 
and presided over by a Judge. ‘‘The decisions of the Compensation 
Office, or of the Authority of Review, should the matter be referred 
to it, shall be final’’ (Annex, III). In the event, however, of dis- 
agreement with the Swiss Authority of Review on certain given 
matters, ‘‘the three Allied Governments may, within one month, re- 
quire the difference to be submitted to arbitration’’ (Annex, IIT). 

The Washington Accord further provides: 


‘Article IV, paragraph I. 


The Government of the United States will unblock Swiss Assets in 
the United States. The necessary procedure will be determined 
without delay. 


Article VI. 


In case differences of opinion arise with regard to the application 
or interpretation of this Accord which cannot be settled in any other 


way, recourse shall be had to arbitration.’ 
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After the conclusion of the Washington Aecord, discussions with 
regard to Interhandel between the Swiss Compensation Office and the 
Joint Commission as well as between representatives of Switzerland 
and the United States were continued without reaching any conclusion 
accepted by the two parties. The Office, while declaring itself ready 
to examine any evidence as to the German character of Interhandel 
which might be submitted to it, continued to accept the results of its 
two investigations; the Joint Commission challenged these results and 
continued its investigations. By its decision of January 5th, 1948, 
given on appeal by Interhandel, the Swiss Authority of Review an 
nulled the blocking with retroactive effect. It had invited the Joint 
Commission to participate in the procedure, but the latter had 
clined the invitation. This question was not referred to the arbitra 
tion provided for in the Washington Accord. 

In these circumstances, the Swiss Government considered itself en 
titled to regard the decision of the Swiss Authority of Review as a 


final one, having the force of res judicata vis-A-vis the Powers parties 
to the Washington Accord. Consequently, in a Note of May 4th, 1948, 
to the Department of State, the Swiss Legation at Washington invoked 
this decision and the Washington Accord to request the Government 
of the United States to restore to Interhandel the property which had 
been vested in the United States. On July 26th, 1948 the Departm 
of State rejected this request, contending that the decision of 
Swiss Authority of Review did not affect the assets vested 
United States and claimed by I. G. Chemie. On September 7th, 1948, 
in a Note to the Department of State, the Swiss Legation in Was! 
ington, still relying on its interpretation of the Washington Accord, 
maintained that the decision of the Swiss Authority of Review recog 
nizing Interhandel as a Swiss company was legally binding upon the 
signatories of that Accord. It expressed the hope that the United 
States Government would accordingly release the assets of Interhande!l 
in the United States, failing which the Swiss Government would hav 
to submit the question to the arbitral procedure laid down in Artic! 
VI of the Washington Accord. On October 12th, 1948, the Depart 
ment of State replied to that communication, maintaining its previous 
view that the decision of the Swiss Authority of Review was inap- 
plicable to property vested in the United States. It added that United 
States law in regard to the seizure and disposal of enemy propert) 
authorized non-enemy foreigners to demand the restitution of vested 
property and to apply for it to the courts. On October 21st, 1945 
Interhandel, relying upon the provisions of the Trading with the 
Enemy Act, instituted proceedings in the United States District Court 
for the District of Columbia. Direct discussion between the two Gov 
ernments was then interrupted until April 9th, 1953, on which day 
the Swiss Government sent to the Government of the United States 
a Note questioning the procedure applied in the United States in the 
Interhandel case, stating that this procedure had led to a deadlock, and 
suggesting negotiations for a satisfactory settlement. 

Up to 1957 the proceedings in the United States courts had made 
little progress on the merits. Interhandel, though it had produced a 
considerable number of the documents called for, did not produce all 
of them; it contended that the production of certain documents was 
prohibited by the Swiss authorities as constituting an offence under 
273 of the Swiss Criminal Code and as violating banking secrecy 
(Article 47 of the Federal Law of November 8th, 1934). The action 
brought by Interhandel was the subject of a number of appeals in the 
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United States courts and in a Memorandum appended to the Note 
addressed by the Department of State to the Swiss Minister on 
January 11th, 1957, it was said that Interhandel had finally failed in 
its suit. It was then that the Swiss Government, on October 2nd, 
1957, addressed to the Court the Application instituting the present 
proceedings. The assertion in the Note of January 11th, 1957, that 
Interhandel’s claim was finally rejected proved, however, to be pre 
mature, as the Court will have occasion to point out in considering the 
Third Objection of the United States. 

As stated, the exchange of notes with regard to Interhandel which 
had taken place in 1948, was resumed in 1953. In its Note of April 
9th, 1953, the Swiss Legation at Washington suggested negotiations 
between the two Governments with a view to arriving amicably at a 
just and practical solution of the problem of Interhandel; these sug- 
gestions were repeated in the Notes of December Ist, 1954, and March 
Ist, 1955; they were not accepted by the Department of State. Finally, 
the Swiss Note of August 9th, 1956, formulated proposals for the 
settlement of the dispute either by means of arbitration or conciliation 
as provided for in the Treaty between Switzerland and the United 
States of February 16th, 1931, or by means of arbitration as provided 
for in the Washington Aecord. This approach did not meet with the 
approval of the Government of the United States, which rejected it in 
its Note, already referred to, of January 11th, 1957. 

The subject of the claim as set forth in the final submissions pre 
sented on behalf of the Swiss Government, and disregarding certain 
items of a subsidiary character which can be left aside for the moment, 
is expressed essentially in two propositions : 


(1) as a principal submission, the Court is asked to adjudge and 
declare that the Government of the United States is under an 
obligation to restore the assets of the Société internatonale pour 
participations industrielles et commerciales S.A. (Interhandel) ; 
as an alternative submission, the Court is asked to adjudge and 
declare that the United States is under an obligation to submit the 
dispute to arbitration or to a conciliation procedure in accordance 
with certain conditions set forth first in the principle submissions 
and then in the alternative submissions. 


The Government of the United States has put forward four pre- 
liminary objections to the Court’s dealing with the claims of the Swiss 
Government. 


After finding that the Swiss Alternative Principal Submission B re- 


questing a declaratory judgment ‘‘constitutes a new claim involving the 
merits of the dispute,’’ and that since it had first been presented by 


Switzerland in her Observations and Submissions on the U. S. Preliminary 


Objections after the suspension of the proceedings on the merits in ac- 
cordance with Article 62, par. 3, of the Rules of the Court, it therefore 
cannot be considered by the Court at the present stage of the proceed- 
ings,’’ the Court continued : 


First Preliminary Objection 


The First Objection of the Government of the United States seeks a 
declaration that the Court is without jurisdiction on the ground that 
the present dispute arose before August 26th, 1946, the date on which 
the acceptance of the compulsory jurisdiction of the Court by the 
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the United States 


does indeed relate t val disputes ‘‘hereafter arising.”’ The Govern 
ment of the United States maintains that the dispute goes back at leas 
the middle of the year 1945, and that divergent opinions as to t 
haracter of Interhandel were exchanged between the American 
Swiss authorities on a number of occasions before August 26th, 194¢ 


The Court would reeall that the subject of the present dispute ts 
1 in the Application and in the Principal Final Submiss: 


CLIVaLe? ) 
of the Swiss Government which seeks the return to Interhandel 
assets vested in the United States. An examination of the documents 
reveals that a re s this effeet was formulated by Switzerland 
the first time in the Note of the Swiss Legation at Washington dat 
May 4th, 1948. The negative reply, which the Department of St 
deseribes as its final ar | sousidered View, 1S dated July 26th, l 
Two other notes exchanged —— afterwards (on September 7th 
October 12th of that same vear nfirm that the divergent views 


the two Governments were concerned with a clearly-detined legal ques 


tion, namely, the restitution of Interhandel’s assets in the Unit 
States, and that the negotiations to this end rapidly reached a deadlock 
Thus the dispute now submitted to the Court can clearly be pla 
at July 26th, 1948, the date of the first negative reply which 
Government of the United States described as its final and consid 
view rej ting the demand for the restitution of the assets. Cons 
itly the dispute arose subsequently to the date of the entry 

a of the Declaration of the United States. 

During the period indicated by the Government of the United States 
the years 1945 and 1946), the exchanges of views between the Swiss 
authorities on the one hand and the Allied and, in the first plac 
American authorities, on the other, related to the search for, and 
blocking and liquidation of, German property and interests in Switzer 
land; the question of the Swiss or German character of Interhand 
was the ods ie of investigations and exchanges of views for the purpos 
Switzerland 


~ 


of reaching a decision as to the fate of the assets in 
that company. It was only after the decision of the Swiss Author 

Review of January 5th, 1948, definitely recognizing the non-enem) 

iaracter of the assets of Interhandel and, in consequence, putting 
nd to the provisional blocking of these assets in Switzerland, had, 
the opinion of the Federal Government, acquired the authority of res 
udicata, that that Government for the first time addressed to th 
United States its claim for the restitution of Interhandel’s assets in th: 
United States. 

The discussions regarding Interhandel between the Swiss and 
American authorities in 1945, 1946 and 1947 took place within th 
framework of the collaboration established between them prior to the 
Washington Accord and defined in that Accord. The representatis 
of the Joint Commission and those of the Swiss Compensation Off 
communicated to each other the results of their enquiries and invest! 
gations, and discussed their opinions with regard to Interhandel 
without arriving at any final conclusions. Thus, for instance, th 
minute of the meeting of the Joint Commission on September Sth, 
1947, records: 

‘The representatives of the Swiss Compensation Office stated tha 
their investigations had yielded only negative results and that the} 
were still waiting for the Allies to furnish their documents which 
the Swiss Compensation Office was ready to discuss with the Allied 


experts.”’ 


7 
His 
United States car nto force. The declaration of ii 
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The Court cannot see in these discussions between the Allied and 
Swiss officials a dispute between Governments which had already arisen 
with regard to the restitution of the assets claimed by Interhandel in 
the United States; the facts and situations which have led to a dispute 
must not be confused with the dispute itself; the documents relating 
to this collaboration between the Allied and Swiss authorities for the 
purpose of liquidating German property in Switzerland and are not 
relevant to the solution of the question raised by the first objection 
of the United States. 

The First Preliminary Objection must therefore be rejected so far 
as the principal submission of Switzerland is concerned. 

In the Alternative Submission, Switzerland asks the Court to adjudge 
and declare that the United States is under an obligation to submit the 
dispute to arbitration or conciliation. 

In raising its objection ratione temporis to the Application of the 
Swiss Government, the Government of the United States has not dis- 
tinguished between the principal claim and the alternative claim in 
the Application. It is, however, clear that the alternative claim, in 
spite of its close connection with the principal claim, is nevertheless 
a separate and distinct claim relating not to the substance of the 
dispute, but to the procedure for its settlement. 

The point here in dispute is the obligation of the Government of 
the United States to submit to arbitration or to conciliation an obli 
vation the existence of which is asserted by Switzerland and denied by 
the United States. This part of the dispute can only have arisen 
subsequently to that relating to the restitution of Interhandel’s assets 
in the United States, since the procedure proposed by Switzerland and 
rejected by the United States was conceived as a means of settling the 
first dispute. In fact, the Swiss Government put forward this pro 
posal for the first time in its Note of August 9th, 1956, and the Govern 
ment of the United States rejected it by its Note of January 11th, 1957. 

With regard to the Alternative Submission of Switzerland, the 
lirst Preliminary Objection cannot therefore be upheld. 


Second Preliminary Objection 


According to this Objection, the present dispute, even if it is subse- 
quent to the date of the Declaration of the United States, arose before 
July 28th, 1948, the date of the entry into foree of the Swiss Declara- 
tion. The argument set out in the Preliminary Objections is as follows: 


‘‘The United States Declaration, which was effective August 26th, 
1946, contained the clause limiting the Court’s jurisdiction to dis- 
putes ‘hereafter arising’, while no such qualifying clause is con- 
tained in the Swiss Declaration which was effective July 28th, 1948. 
But the reciprocity principle . .. requires that as between the 
United States and Switzerland the Court’s jurisdiction be limited 
to disputes arising after July 28th, 1948. . . . Otherwise, retroactive 
effect would be given to the compulsory jurisdiction of the Court.’’ 


In particular, it was contended with regard to disputes arising after 
August 26th, 1946, but before July 28th, 1948, that ‘‘Switzerland, 
as a Respondent, could have invoked the principle of reciprocity and 
claimed that, in the same way as the United States is not bound to 
accept the Court’s jurisdiction with respect to disputes arising before 
its acceptance, Switzerland, too, could not be required to accept the 
Court’s jurisdiction in relation to disputes arising before its ac- 
ceptance.”’ 


\ 
h 
il 
i 
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Reciprocity in the case of Declarations accepting the compulsory 
jurisdiction of the Court enables a Party to invoke a reservation to 
that acceptance which it has not oxpressed in its own Declaration 
but which the other Party has expressed in its Declaration. For ex 
ample, Switzerland, which has not expressed in its Declaration an) 
reservation ratione temporis, while the United States has accepted 
the compulsory jurisdiction of the Court only on respect of disputes 
subsequent to August 26th, 1946, might, if in the position of Re- 
spondent, invoke by virtue of reciprocity against the United States 
the American reservation if the United States attempted to refer to 
the Court a dispute with Switzerland which had arisen before August 
26th, 1946. This is the effect of reciprocity in this connection. Ree- 
iprocity enables the State which has made the wider acceptance of the 
jurisdiction of the Court to rely upon the reservations to the acceptance 
laid down by the other Party. There the effect of reciprocity ends. 
It cannot justify a State, in this instance, the United States, in relying 
upon a restriction which the other Party, Switzerland, has not in- 
eluded in its own Declaration. 

The Second Preliminary Objection must therefore be rejected so 
far as the Principal Submission of Switzerland is concerned. 

Since it has already been found that the dispute concerning the 
obligation of the United States to agree to arbitration or conciliation 
did not arise until 1957, the Second Preliminary Objection must also 
be rejected so far as the Alternative Submission of Switzerland is 
concerned. 


Fourth Preliminary Objection 


Since the Fourth Preliminary Objection of the United States re 
lates to the jurisdiction of the Court in the present case, the Court 
will proceed to consider it before the Third Objection which is an 
objection to admissibility. This Fourth Objection really consists of 
two objections which are of different character and of unequal scope. 
The Court will deal in the first place with part (b) of this Objection. 

The Government of the United States submits ‘‘that there is no 
jurisdiction in this Court to hear or determine any issues raised by the 
Swiss Application or Memorial concerning the seizure and retention 
of the vested shares of General Aniline and Film Corporation, for the 
reason that such seizure and retention are, according to international 
law, matters within the domestic jurisdiction of the United States.”’ 

In challenging before the Court the seizure and retention of these 
shares by the authorities of the United States, the Swiss Government 
invokes the Washington Accord and general international law. 

In order to determine whether the examination of the grounds thus 
invoked is excluded from the jurisdiction of the Court for the reason 
alleged by the United States, the Court will base itself on the course 
followed by the Permanent Court of International Justice in its Ad- 
visory Opinion concerning Nationality Decrees issued in Tunis and 
Morocco (Series B, No. 4), when dealing with a similar divergence 
of view. Accordingly, the Court does not, at the present stage of the 
proceedings, intend to assess the validity of the grounds invoked by the 
Swiss Government or to give an opinion on their interpretation, since 
that would be to enter upon the merits of the dispute. The Court 
will confine itself to considering whether the grounds invoked by the 
Swiss Government are such as to justify the provisional conclusion that 
they may be of relevance in this case and, if so, whether questions 
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relating to the validity and interpretation of those grounds are ques- 
tions of international law. 

With regard to its principal Submission that the Government of the 
United States is under an obligation to restore the assets of Interhandel 
in the United States, the Swiss Government invokes Article IV of the 
Washington Accord. The Government of the United States contends 
that this Accord relates only to German property in Switzerland, and 
that Article IV ‘‘is of no relevance whatever in the present dispute.’ 

By Article IV of this international agreement, the United States 
has assumed the obligation to unblock Swiss Assets in the United 
States. The Parties are in disagreement with regard to the meaning 
of the term ‘‘unblock’’ and the term ‘‘Swiss assets.’’ The interpreta- 
tion of these terms is a question of international law which affects the 
merits of the dispute. At the present stage of the proceedings it is 
sufficient for the Court to note that Article IV of the Washington 
Accord may be of relevance for the solution of the present dispute 
and that its interpretation relates to international law. 

The Government of the United States submits that according to 
international law the seizure and retention of enemy property in time 
of war are matters within the domestic jurisdiction of the United 
States and are not subject to any international supervision. All the 
authorities and judicial decisions cited by the United States refer to 
enemy property; but the whole question is whether the assets of Inter 
handel are enemy or neutral property. There having been a formal 
challenge based on principles of international law by a neutral State 
which has adopted the cause of its national, it is not open to the 
United States to say that their decision is final and not open to chal- 
lenge; despite the American character of the company, the shares of 
which are held by Interhandel, this is a matter which must be decided 
in the light of the principles and rules of international law governing 
the relations between belligerents and neutrals in time of war. 

In its alternative Submission, the Swiss Government requests the 
Court to adjudge and declare that the United States is under an obli- 
gation to submit the dispute to arbitration or conciliation. The Swiss 
Government invokes Article VI of the Washington Accord, which pro- 
vides: ‘‘In ease differences of opinion arise with regard to the applica- 
tion or interpretation of this Accord which cannot be settled in any 
other way, recourse shall be had to arbitration.’’ It also invokes the 
Treaty of Arbitration and Conciliation between Switzerland and the 
United States, dated February 16th, 1931. Article I of this Treaty 
provides: ‘‘Every dispute arising between the Contracting Parties, 
of whatever nature it may be, shall, when ordinary diplomatic pro- 
ceedings have failed, be submitted to arbitration or to conciliation, as 
the Contracting Parties may at the time decide.’’ The interpretation 
and application of these provisions relating to arbitration and concilia 
tion involve questions of international law. 

Part (b) of the Fourth Preliminary Objection must therefore be 
rejected. 

Part (a) of the Fourth Objection seeks a finding from the Court 
that it is without jurisdiction to entertain the Application of the Swiss 
Government, for the reason that the sale or disposition by the Govern- 
ment of the United States of the shares of the GAF which have been 
vested as enemy property ‘‘has been determined by the United 
States of America, pursuant to paragraph (b) of the Conditions at- 
tached to this country’s acceptance of this Court’s jurisdiction, to be 
a matter essentially within the domestic jurisdiction of this country.’ 
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The Preliminary Objections state that ‘‘Such declination encompasses 
all issues raised in the Swiss Application and Memorial (including 
issues raised by the Swiss-United States Treaty of 1931 and the Was! 

ington Accord of 1946)’’, but they add: ‘‘in so far as the determin 

tion of the issues would affect the sale or disposition of the shares.”’ 
And they immediately go on to say: ‘*However, the determinatio: 
pursuant to paragraph (b) of the Conditions attached to this country’s 
acceptance of the Court’s compulsory jurisdiction is made only as 


regards the sale or disposition of the assets.’ 

During the oral arguments, the Agent for the United States cor 
tinued to maintain that the scope of part (@) of the Fourth Objection 
was limited to the sale and disposition of the shares. At the san 
time, while insisting that local remedies were once more available t 
Interhandel and that, pending the final decision of the Courts ot 
United States, the disputed shares could not be sold, he declared 
several occasions that part (@) of the Fourth Objection has _ lost 
practical significance, that ‘‘it has become somewhat academic,’” and 
that it is ‘‘somewhat moot.”’ 

Although the Agent for the United States maintained the Objecti 
throughout the oral arguments, it appears to the Court that, th 
presented, part (a) of the Fourth Objection only applies to the clan 
of the Swiss Government regarding the restitution of the assets 
Interhandel which have been vested in the United States. Having r 
gard to the decision of the Court set out below in respect of the Thir 
Preliminary Objection of the United States, it appears to the Court 
that part (a) of the Fourth Preliminary Objection is without obj 
at the present stage of the proceedings. 


Third Preliminary Objection 


The Third Preliminary Objection seeks a finding that ‘‘there is n 
jurisdiction in this Court to hear or determine the matters raised by 
the Swiss Application and Memorial, for the reason that Interhandel, 
whose case Switzerland is espousing, has not exhausted the loca! 
remedies available to it in the United States courts.’ 

Although framed as an objection to the jurisdiction of the Court, 
this Objection must be regarded as directed against the admissibility 
of the Application of the Swiss Government. Indeed, by its nature 
it is to be regarded as a plea which would become devoid of object 1! 
the requirement of the prior exhaustion of local remedies were fulfilled 

The Court has indicated in what conditions the Swiss Government, 
basing itself on the idea that Interhandel’s suit had been finally re- 
jected in the United States courts, considered itself entitled to instl- 
tute proceedings by its Application of October 2nd, 1957. However, 
the decision given by the Supreme Court of the United States on 
October 14th, 1957, on the application of Interhandel made on August 
6th, 1957, granted a writ of certiorari and readmitted Interhandel into 
the suit. The judement of that Court on June 16th, 1958, reversed 
the judgement of the Court of Appeals dismissing Interhandel’s suit 
and remanded the ease to the District Court. It was thenceforth open 
to Interhandel to avail itself again of the remedies available to 1! 
under the Trading with the Enemy Act, and to seek the restitution 
of its shares by proceedings in the United States courts. Its sult 
is still pending in the United States courts. The Court must have 
regard to the situation thus created. 

The rule that local remedies must be exhausted before international 
proceedings may be instituted is a well-established rule of customary 
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international law; the rule has been generally observed in cases in 
which a State has adopted the cause of its national whose rights are 
claimed to have been disregarded in another State in violation of 
international law. Before resort may be had to an international court 
in such a situation, it has been considered necessary that the State 
where the violation occurred should have an opportunity to redress it 
by its own means, within the framework of its own domestic legal 
system. A fortiori the rule must be observed when domestic pro 
ceedings are pending, as in the case of Interhandel, and when the 
two actions, that of the Swiss company in the United States courts 
and that of the Swiss Government in this Court, in its principal Sub 
mission, are designed to obtain the same result: the restitution of the 
assets of Interhandel vested in the United States. 

The Swiss Government does not challenge the rule which requires 
that international judicial proceedings may only be instituted follow 
ing the exhaustion of local remedies, but contends that the present case 
is one in which an exception to this rule is authorized by the rule 
itself. 

The Court does not consider it necessary to dwell upon the asser- 
tion of the Swiss Government that ‘‘the United States itself has ad 
mitted that Interhandel had exhausted the remedies available in the 
United States courts.’’ It is true that the representatives of the 
Government of the United States expressed this opinion on several 
occasions, in particular in the memorandum annexed to the Note of 
the Secretary of State of January 11th, 1957. This opinion was based 
upon a view which has proved unfounded. In fact, the proceedings 
which Interhandel had instituted before the courts of the United 
States were then in progress. 

However, the Swiss Government has raised against the Third Objec- 
tion other considerations which require examination. 

In the first place, it is contended that the rule is not applicable for 
the reason that the measure taken against Interhandel and regarded as 
contrary to international law is a measure which was taken, not only 
by a subordinate authority but by the Government of the United 
States. However, the Court must attach decisive importance to the 
fact that the laws of the United States make available to interested 
persons who consider that they have been deprived of their rights by 
measures taken in pursuance of the Trading with the Enemy Aet, 
adequate remedies for the defence of their rights against the Executive. 

It has also been contended on behalf of the Swiss Government that 
in the proceedings based upon the Trading with the Enemy Act, the 
United States courts are not in a position to adjudicate in accordance 
with the rules of international law and that the Supreme Court, in its 
decision of June 16th, 1958, made no reference to the many questions 
of international law which, in the opinion of the Swiss Government, 
constitute the subject of the present dispute. But the decisions of the 
United States courts bear witness to the fact that United States 
courts are competent to apply international law in their decisions 
when necessary. In the present case, when the dispute was brought 
to this Court, the proceedings in the United States courts had not 
reached the merits, in which considerations of international law could 
have been profitably relied upon. 

The Parties have argued the question of the binding force before the 
courts of the United States of international instruments which, ac 
cording to the practice of the United States, fall within the category of 
Executive Agreements; the Washington Accord is said to belong to 
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that category. At the present stage of the proceedings it is not neces- 
sary for the Court to express an opinion on the matter. Neither is 
it practicable, before the final decision of the domestic courts, to 
anticipate what basis they may adopt for their judgment. 

Finally, the Swiss Government laid special stress on the argument 
that the character of the principal Submission of Switzerland is that 
of a claim for the implementation of the decision given on January 5th, 
1948, by the Swiss Authority of Review and based on the Washington 
Accord, a decision which the Swiss Government regards as an inter 
national judicial decision. ‘‘When an international decision has not 
been executed, there are no local remedies to exhaust, for the injury 
has been caused directly to the injured State.’’ It has therefore 
contended that the failure by the United States to implement the de 
cision constitutes a direct breach of international law, causing im- 
mediate injury to the rights of Switzerland as the Applicant State. 
The Court notes in the first place that to implement a decision is to 
apply its operative part. In the operative part of its decision, how- 
ever, the Swiss Authority of Review ‘‘Decrees: (1) that the Appeal 
is sustained and the decision subjecting the appellant to the blocking 
of German property in Switzerland is annulled. ...’’ The decision 
of the Swiss Authority of Review relates to the unblocking of the 
assets of Interhandel in Switzerland; the Swiss claim is designed to 
secure the restitution of the assets of Interhandel in the United States 
Without prejudging the validity of any arguments which the Swiss 
Government seeks or may seek to base upon that decision, the Court 
would confine itself to observing that such arguments do not deprive 
the dispute which has been referred to it of the character of a disput 
in which the Swiss Government appears as having adopted the cause 
of its national, Interhandel, for the purpose of securing the restitution 
to that company of assets vested by the Government of the United 
States. This is one of the very cases which give rise to the application 
of the rule of the exhaustion of local remedies. 

For all these reasons, the Court upholds the Third Preliminary 
Objection so far as the principal Submission of Switzerland is con 
cerned. 

In its alternative claim, the Swiss Government asks the Court to 
declare its competence to decide whether the United States is under 
an obligation to submit the dispute to arbitration or conciliation. The 
Government of the United States contends that this claim, while not 
identical with the principal claim, is designed to secure the same 
object, namely, the restitution of the assets of Interhandel in the 
United States, and that for this reason the Third Objection applies 
equally to it. It maintains that the rule of the exhaustion of local 
remedies applies to each of the principal and alternative Submissions 
which seek ‘‘a ruling by this Court to the effect that some other inter 
national tribunal now has jurisdiction to determine that very same 
issue, even though that issue is at the same time being actively litigated 
in the United States courts.’’ 

The Court considers that one interest, and one alone, that of Inter- 
handel, which has led the latter to institute and to resume proceedings 
before the United States courts, has induced the Swiss Government to 
institute international proceedings. This interest is the basis for th 
present claim and should determine the scope of the action brought 
before the Court by the Swiss Government in its alternative form as 
well as in its principal form. On the other hand, the grounds on 
which the rule of the exhaustion of local remedies is based are the 
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same, whether in the case of an international court, arbitral tribunal, 
or conciliation commission. In these circumstances, the Court con- 
siders that any distinction so far as the rule of the exhaustion of 
local remedies is concerned between the various claims or between the 
various tribunals is unfounded. 

It accordingly upholds the Third Preliminary Objection also as re- 
gards the alternative Submission of Switzerland. 

Judge Basdevant concurred in the Judement, but stated that his reason- 
ing was somewhat different. Judge Kojevnikov concurred in the Judgment 
concerning the First, Second, Third and part (a) of the Fourth Pre 
liminary Objection; but thought that the Third Objection should have 
been upheld as going to the jurisdiction as well as the admissibility of the 
application. He thought part (b) of the Fourth Preliminary Objection 
ought not to have been rejected, but joined to the merits if the Court 
had not upheld the Third Objection. 

Judge ad hoe Carry could not agree with the decision on the Third and 
part (a) of the Fourth Objection, believing the Third Objection should 
not be upheld so far as directed toward the alternative Swiss claim re- 
lating to arbitration or conciliation. He agreed generally with President 
Klaestad’s dissenting opinion. 

Judge Hackworth agreed with the conclusion on inadmissibility of the 
application for non-exhaustion by Interhandel of its remedies in the 
United States courts. He believed that the First Preliminary Objection 
should also have been sustained, on the ground that the actual dispute 
arose before the United States acceptance of compulsory jurisdiction 
August 26, 1946. Judge Zafrulla Khan agreed with Judge Hackworth. 

Judge Cérdova also thought that the dispute arose prior to that crucial 
date; on exhaustion of local remedies he said that ‘‘ Before the tribunals of 
the respondent State have handed down its final decision, the State may 
not be considered liable internationally because and for the simple and 
good reason that the damage has not as yet been consummated,’’ so that 
‘‘an international claim does not yet exist in any of its different possible 
faces, restoration of property, submission to arbitration or conciliation, or 
compliance with the terms of the Washineton Accord, until the tribunals 
of the United States hand down their last and final decision on the suit 
brought before them by Interhandel.’’ Judge Wellington Koo also agreed 
in sustaining the Third Objection (non-exhaustion of local remedies), but 
believed that the First Objection should also have been upheld since he 
found the dispute to have arisen before the United States acceptance of 
August 26, 1946. 

Sir Perey Spender concurred in the decision, but on the ground that in 
view of Objection 4(a) and the limitation in proviso (b) of the United 
States acceptance, ‘‘the Court has no valid United States acceptance of its 
jurisdiction before it and is without competence to entertain the Application 
of the Government of Switzerland.’’ He found the American acceptance 
“inconsistent and incompatible with Article 36 (6) of the Statute and with 
the concept of compulsory jurisdiction and reciprocal obligation con- 


templated in Article 36 (2) thereof. An ‘obligation’ to recognize the 
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jurisdiction of the Court, the existence or extent of which ‘obligation’ in 
respect to any particular dispute is a matter which can be determined by) 
the State concerned, is not a legal obligation at all.’’ Since he found the 
American reservation inseparable from the acceptance, the whole ac 
ceptance by the United States ‘‘is null and void.’’ Therefore ‘‘ The 
United States cannot sue or be sued in this Court on the basis of its 
Declaration. It has, in short, never legally submitted to the jurisdiction 
of the Court.’’ If, however, the Court were to look at the other objections, 
he thought the First should be upheld, since he found the dispute to have 
arisen prior to August 26, 1946. He agreed with the court in upholding 
the Third Objection and rejecting part (b) of the Fourth. 

President Klaestad’s dissenting opinion agreed that the First and Second 
Objections should be rejected ; but believed that the Court should have dealt 
with part (a) of the Fourth Objection. He believed the American reserva 
tion concerning American determination of what is domestic to be void as 
in conflict with Article 36 (6), but that this ‘‘does not necessarily imply 
that it is impossible for the Court to give effect to other parts of the 
Declaration of Acceptance which are in conformity with the Statute’; h 
would therefore reject part (a) of the Fourth Objection. He would have 
joined consideration of the Third Objection to the merits, and added that 
‘the alternative Swiss claim relating to the question whether the Inte: 
national Court of Justice is competent to decide whether the dispute should 
be referred to arbitration or conciliation, cannot in any case be determined 
by the local courts in the United States.’’ 

Judge Winiarski thought the Third Objection should have been dis- 
missed, stating ‘‘where the rights and obligations of the two States flow 
directly from their treaties and agreements there can be no question of 
settling such dispute by recourse to local remedies. The American courts 
are competent to adjudicate on the rights of a Swiss national; they have no 
competence to adjudicate on the existence of an obligation on the part ot 
the United States to submit to arbitration or conciliation . . . a decision by 
the Court dismissing the Third Objection . . . so far as concerns the alterna 
tive submission would in no way affect the right of the arbitral tribunal, 
should one be set up, to apply the local remedies rule quite independently, 
should the occasion arise, while conciliation proceedings are not required tu 
observe that rule.’ 

Judge Armand-Ugon’s dissenting opinion asserted that the exhaustion 
of local remedies was not an absolute and rigid requirement, but was merel) 
for the purpose of having national tribunals examine in the first stage the 
international responsibility of defendant state; he believed the Third Ob 
jection should be joined to the merits. He also thought the proviso in the 
American acceptance of jurisdiction under Article 36 (2) was void, since 
it was in contradiction with Article 36 (6) of the Statute. The proviso 
should therefore be disregarded, and the acceptance of jurisdiction should 
stand alone, unqualified by the proviso. Thus Objection 4 (a) should have 
been dismissed and jurisdiction upheld. 

In a long dissenting opinion Judge Lauterpacht said that, by declaring 
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‘ 


the Swiss application ‘‘inadmissible on account of non-exhaustion of local 
remedies,’’ the Court ‘‘has assumed jurisdiction both in the present case 
and in any future case connected with the present proceedings after the 
local remedies have been exhausted. In my view, there being before the 
Court no valid declaration of acceptance of its jurisdiction and no voluntary 
submission to it, the Court is not in a position to exercise any kind of 
jurisdiction over this case, including that of declaring the claim to be 
inadmissible.’’ He thought that the validity of the American reservation 
must be passed upon before the Court decided on exhaustion of local 
remedies or any other objection raised by the United States. He found 
no valid American acceptance of jurisdiction, since the reservation, ‘‘ while 
constituting an essential part of the Declaration of Acceptance, is contrary 
to paragraph 6 of Article 36 of the Statute of the Court.’’ It further 
deprived the Declaration of Acceptance of the character of a legal instru- 
ment. On the other hand, the American reservation was so clearly adopted 
and so strongly represented a general American attitude toward submission 
to international adjudication, that Judge Lauterpacht believed it could 
not be separated from the acceptance; it ‘‘must be regarded as representing 
the consistent and deliberate position of that country.’’ 

Though he believed that the Court should have decided on this ground 
alone, Judge Lauterpacht indicated his concurrence in the decision of the 
court on the First and Second Objections. He thought the Third Objec- 
tion should have been joined to the merits. He coneurred in the action of 
the Court rejecting part (b) of the Fourth Objection, emphasizing that in 
the United States acceptance there was no reservation concerning matters 
which by international law are solely within the domestic jurisdiction. He 
thought this should be treated as a plea on the merits, rather than an 
objection to jurisdiction. 

Judge Spiropoulos’ dissenting opinion was to the effect that the Third 
Objection should be joined to the merits. He expressed no opinion as to 
whether Objection 4 (a) should be upheld, joined to the merits, or rejected. 


RECENT SIGNIFICANT GERMAN DECISIONS * 


Confiscation of enterprise in the Soviet zone—effect on trade name and 
trademarks in Western Germany—injunctive relief and damages 


CaRL ZEtss, HEIDENHEIM AN DER BRENZ, vy. VEB Car ZEIss JENA AND 
DIA FEIN MECHANIK-OPTIK 
Federal Supreme Court, First Civ. Div., July 25, 1957 (1 ZR 21/56). 


The plaintiff, a West German firm, sued to enjoin the defendants from 
using the firm name ‘‘ VEB Carl Zeiss Jena’’ and the trademarks registered 
in the name of the Carl Zeiss Foundation in West Germany and West 
Berlin as well as in foreign countries. The firm Carl Zeiss Jena, one of 

* Prepared by M. Magdalena Schoch, U. 8. Department of Justice, Washington, D. C. 


' Briefly reported in 11 Neue Juristische Wochenschrift 17 (1958) ; more fully reported 
in 60 Gewerblicher Rechtsschutz und Urheberrecht 189 (1958). 
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the two business enterprises of the famous Carl Zeiss Foundation in Jena, 
was confiscated by Soviet military orders and in 1950 became a ‘‘ people 
owned enterprise’’ (volkseigencr Betrieb, VEB) of the Soviet zone. The 
second defendant was a sales agency for the VEB. The plaintiff firm was 
established by the former managers of Carl Zeiss Jena, who had been 
taken to the West by the American troops when these troops had been 
withdrawn from Jena in June of 1945. In 1949 these managers, in their 
capacity as ‘‘authorized agents’’ of the Carl Zeiss Foundation, obtained the 
approval of the State authorities of Baden-Wiirttemberg to transfer the 
legal domicile of the Foundation from Jena to Heidenheim. In 1953 the 
firm Carl Zeiss was entered in the Commercial Register of Heidenheim. It 
produces and sells optical goods under the firm name ‘‘ Carl Zeiss Heiden 
heim an der Brenz’’ and under the trademarks registered for the Car! 
Zeiss Foundation. 
The Supreme Court granted the injunction and affirmed plaintiff’s right 
to an accounting and damages on the following grounds: 
The enterprise conducted under the firm name of plaintiff is legally 
identical with the Foundation enterprise Optical Workshop (Firm 


Carl Zeiss) which was formerly domiciled in Jena. ... The confiscation 
carried out in the Soviet zone deprived the firm Carl Zeiss . . . only 


of those assets of its business capital which were situated in the ter- 
ritory of the Soviet zone. The assets located in the West zones, on 
the other hand, were not reached by the confiscation. This legal con- 
clusion follows from the firmly established rule |citations of decisions 
omitted here| that the effect of an expropriation ceases where the 
territorial sovereignty of the expropriating power stops (principle o! 
territoriality), and from the further rule of public policy (Article 30 
of the Introductory Law to the Civil Code) that an expropriati: 

without compensation cannot have any legal effect on the property of 
the owner which is situated in the territory of the Federal Republic. . 


B. I. The Carl Zeiss Foundation is the sole owner of the rights i 
the firm name and the trademarks here in dispute. It is entitled to 
assert these rights, as it did in the present action, under the firm nan 
of plaintiff, 7.e., of the Foundation enterprise which holds these rights 
as part of its business assets (section 6 of the Foundation Charter 


1. This is beyond doubt if one applies the legal principles which 
have been developed by court decisions in the Federal Republic dealing 
with the confiseations in the Soviet zone of private industrial and com- 
mercial enterprises having corporate personality. According to thes 
legal principles (see Decisions of the Federal Supreme Court in Civi 
Matters, Vol. 5, page 27, at 35; Vol. 17, page 209, at 213) the trade 
name and trademark rights of such enterprises are not affected by such 
confiscation at least in so far as the territory outside the Soviet zone 
is concerned. In the present case this leads to the result that within 
the territory outside the Soviet zone the trade-name and trademark 
rights which had been established for the Carl Zeiss Foundation and 
which formed part of the separate property of the Foundation enter- 
prise Firm Car] Zeiss belong to the Foundation alone, as before, despite 
the confiscation of the Foundation enterprise, the Foundation being 
entitled to the priority which was established by registration or use 0M 
the part of the Foundation enterprise Optical Workshop (Firm Carl 
Zeiss). Since furthermore, as explained, the Foundation enterprise 
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Kirm Carl Zeiss was not destroyed by the confiscation but is being 
continued in the Federal Republic by the plaintiff which is legally 
identical with it, it follows also that these trade-name and trademark 
rights must be attributed to the property aggregate held together under 
the firm name of plaintiff, and can therefore be asserted by the plaintiff, 
i.e., the Foundation acting under plaintiff’s firm name. 

These legal consequences exist independently of the fact that plain- 
tiff was registered in the Commercial Register of the County Court of 
Heidenheim/Brenz and that the transfer of its domicile was entered 
therein, and of the further fact that those trademarks which were not 
newly registered were transferred to plaintiff’s name in the Trade- 
Mark Register of the German Patent Office. No more do they depend 
on the question whether the legal domicile of the Carl Zeiss Foundation 
was validly transferred to Heidenheim or whether a second domicile 
of the Foundation was established in Heidenheim. They result solely 
from the fact that the rights in dispute form part of the separate 
property of the Carl Zeiss Foundation situated in the West and com 
prised under the firm name of plaintiff, and therefore could not be 
reached by the confiscation in the Soviet Zone. Those actions taken 
by the court in charge of the Commercial Register and by the Patent 
Office do not have the effect of creating rights. While it is true that 
they have facilitated the establishing of a business enterprise able 
to function in the Federal Republic, they are, from the viewpoint of 
substantive law, without significance for the question to be decided 
here. ... 


2. On the other hand it must be conceded to defendants-appellants 
that the present factual situation, as compared to the previously de- 
cided cases involving confiscations of private enterprises in the Soviet 
zone, presents peculiar features owing to the organizational structure 
of the Carl Zeiss Foundation and its purposes, which give rise to the 
question whether it is proper to apply here the legal principles de- 
veloped for those cases without modification. While in those previous 
cases we proceeded on the theory that the people-owned enterprise 
which took the place of the confiscated enterprise in the Soviet zone 
does not continue the tradition of such enterprise and therefore is not 
entitled to use the name of the confiscated enterprise (decision of the 
Federal Supreme Court GRUR 1956, page 555—Jurid case), the ques- 
tion may be asked in the present case whether, in view of the peculi- 
arities mentioned, defendant No. 1, although it has existed as a separate 
legal entity since January 1, 1951 only, may perhaps claim that it con- 
tinues the old Foundation enterprise, though in a changed legal form. 
This view argued by defendant No. 1 might be justified if we had to 
conclude that both the ‘‘eonfiscation’’ of the Jena enterprise and 
of the other assets of the Foundation enterprise Firm Carl Zeiss located 
in the Soviet zone and the transfer of this aggregate of property to the 
ownership of defendant No. 1 had merely resulted in a change in the 
organizational form of the property administration as fixed by the 
Foundation Charter, in other words, a change of such nature that it 
could not be assimilated altogether to the change of ownership en- 
forced by confiscation in cases of other enterprises. Such a view, 
however, is not supported by the facts before the Court. The only 
condition under which the change in ownership brought about by the 
confiscation could be regarded economically as a mere change in the 
legal form of administering a separate property destined for special 
purposes would exist if defendant No. 1, as the new owner of this 
property, had subjected itself to the Foundation Charter, that is, if it 
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had assumed legally binding obligations toward the Carl Zeiss Founda- 
tion to the effect that it would administer the property taken from the 
Foundation as a separate property set aside for special purposes in the 
spirit of the plant socialism envisioned by the founder, and that it 
would comply in all important respects with the rules laid down in 
the Foundation Charter. However, the facts presented by de 
fendants do not furnish any support for this conclusion. . 


3. Nor ean defendant No. 1 base a claim for trade-name and trade 

mark rights superior or equal to the rights of plaintiff or for a right 
of concurrent use of plaintiff’s name and marks upon other legal 
arguments. 
a) Defendants cannot rely upon the legal principles developed in cases 
of identical names. In order to make these principles applicable it 
would have to be shown that defendant No. 1 uses its firm name /aw- 
fully. ... This is, however, not the ease here. Defendant No. 1 derives 
his alleged right to use its firm name from a governmental grant. But 
the firm name thus acquired cannot be recognized in the Federal R: 
public as having been lawfully acquired. 

Under the rule of conflict of laws the right of a natural or juridica! 
person in a name is governed by the law of its nationality, as d 
fendants-appellants correctly state (Palandt, Appendix to Art. 7 o! 
the Introductory Law to the Civil Code, Note 2; Decisions of th 
Supreme Court, vol. 117, page 217). The question whether this ruil 
can be applied indiscriminately to the inter-territorial relations b 
tween the Federal Republic and the Soviet zone of Germany may be 
doubtful. It may, however, remain unanswered in the present case, 
since here the assertion of the right created by the grant of the nan: 
violates the public policy of the Federal Republic (Art. 30 of the 
Introductory Law to the Civil Code). Plaintiff No. 1 has not been 
granted just any name but rather the name lawfully borne by another 
legal person, namely the Carl Zeiss Foundation, which acts com 
mercially under this name, 7.e., plaintiff’s firm name. This is ir- 
reconcilable with the legal order of the Federal Republic in view of th 
fact that defendant No. 1 was meant to and does carry on business 
under the name granted to it in the same field in which the Car! Zeiss 
Foundation did business and is doing business under the name Firm 
Car] Zeiss ; the more so as defendant No. 1 operates an enterprise under 
the name granted to it which was taken from the Carl Zeiss Founda 
tion by a confiscation. The counter-arguments which defendants 
appellants put forward are not apt to support a different conclusion 
he facts that the place of business remained the same, that a larg 
portion of the former labor force is employed there and that thus 
defendant No. 1 is in a position to utilize their plant experience, final!) 
that certain portions of the profits of defendant No. 1 are directly or 
indirectly set aside for Foundation purposes, certainly furnished + 
the granting authority a point of reference for granting precisely th 
name Carl Zeiss, and may thus explain the choice of that name. But 
since this grant was possible only through a corresponding deprivation 
of plaintiff, defendant No. 1 cannot be regarded in the Federal Ri 
public as having lawfuily acquired the right to use plaintiff's firm 
name.... 


C. Consequently .. . the claims for injunctive relief asserted by th 
complaint appear to be essentially well-founded in so far as they refer 
to the use of the names and marks under dispute within the territory 
of the Federal Republic and of West Berlin. 
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I. 1. As regards its firm name, plaintiff enjoys the protection of 
section 12 of the Civil Code and section 16 para. 1 of the Law on 
Unfair Competition. Under these provisions it may enjoin any one 
who uses in commerce a name or a firm name in such manner as to 
cause confusion, unless the other party can show a better or an equal 
right to use that name or firm name. Defendant No. 1, as explained, 
has no such right. Hence the only pertinent question is whether the 
use of the firm name of defendant No. 1, ‘‘VEB Carl Zeiss Jena,’’ in 
the territory of the Federal Republic and of West Berlin is apt to 
cause confusion with the firm name of plaintiff. The’ Court of Ap 
peals has answered this question in the affirmative. No legal error can 
be found in this conclusion. 

Il. As explained before, defendants have likewise no right to use the 
trade-marks in dispute. Plaintiff, being the owner of these marks, is 
therefore entitled, as the Court of Appeals has decided without error, to 
enjoin defendants under sections 15 and 24 of the Trade-Mark Act 
from using the marks in the territory of the Federal Republie and of 
West Berlin. The claim for injunctive relief asserted by the complaint 
is well-founded also with regard to those trademarks which were newly 
registered in plaintiff’s name in the Trade-Mark Register of the Ger- 
man Patent Office subsequent to the confiscation. 


The Court denied, however, plaintiff's request to enjoin the VEB from 
using the Zeiss name and trademarks in foreign countries, for lack of juris 
diction. Under the applicable Section 32 of the Code of Civil Procedure, 
jurisdiction in actions for tort lies with the court in whose district the 
alleged tort was committed. Plaintiff had argued that the acts of de- 
fendant in using the Zeiss name and marks in Western Germany as well as 
in foreign countries were ‘‘the manifestations of a systematic, unfair and 
unlawful total conduct which constituted a single tort’’ and resulted in 
the jurisdiction of the courts of any place where a part of that single tort 
was committed. The Supreme Court, upholding the Court of Appeals, 
said : 


Jurisdiction under section 32 of the Code of Civil Procedure could 
be supported by the reasoning of plaintiff-appellant only if it had to 
be assumed that defendants’ deliveries into the Federal Republic (and 
specifically into the district of the trial court) were connected so closely 
with the deliveries to foreign countries that all deliveries were part 
of a single tort. . . . But plaintiff’s theory rests upon a too widely 
expanded concept of a single tort. If the claim asserted in the com- 
plaint with regard to foreign countries must be decided in each in- 
stance according to the law of the country for whose territory it is 
asserted, there must be considered as many claims as there are countries 
to which defendants export goods under the name and the trademarks 
of plaintiff. Each of these claims rests on a different legal basis. It 
is therefore not feasible to combine all these claims, together with the 
claims arising from deliveries into the district of the trial court, under 
the viewpoint of a single tort. To the extent that German law should 
govern the decision on the claim asserted with regard to foreign 
countries, the plaintiff-appellant erroneously disregards the fact that 
even on this premise the basis for judging the claims involved is by 
no means uniform, at least not necessarily. To be sure, the decisions 
of the Federal Supreme Court have recognized that German merchants 
must be guided in their competition at home as well as abroad by the 
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principles of German law {citations omitted]. But in the application 
of these principles, especially of the broad general provision of section 
1 of the Law on Unfair Competition, the views prevailing in the re- 
spective foreign countries must be taken into consideration. If a 
foreign country considers as lawful a conduct which under German law 
would be unfair competition, the German court must ask the question 
whether unde r the se circumstances ... it iS reconcilable with the views 
of a decent German business man and hence not violative of section 1 
of the Law on Unfair Competition. Thus, even where German law 
applies, the decision may vary in each instance, depending on the 
country in which the con pe titive act was committed. 

The Court of Appeals erred in holding that jurisdiction under 
section 32 cannot be established by the fact that a portion of de 
fendants’ products destined for sale abroad and marked with the 
names and trademarks in dispute passes in transit through the ter- 
ritory of the Federal Republic. ‘To be sure, the mere passage o! 
goods through the territory of the Federal Republic does not con- 
stitute ‘‘marketing’’ within that territory in the meaning of the Trade 
Mark Act. ... Where, however, the sale of the products abroad consti- 
tutes an infringement of foreign rights in a trade name and trademarks 
or an act of unfair competition and hence a tort, then shipment 
through the territory of the Federal Republic is a part, committed 


in that territory, of the tort, and therefore a proper basis of juris 


diction under section 32... but only if such transit shipment had 
occurred within the district of the court where the action was brought. 
But there is no evidence here to support such an assumption, as 
plaintiff has merely asserted that the goods had passed in transit 
through the territory of the Federal Republic. 
Note: Several decisions of courts outside Germany upheld the right of 
Carl Zeiss Heidenheim in the Zeiss trade name and trademarks: 


(1) The Court of First Instance in Cairo, Egypt, prohibited DIA Fein- 
Mechanik Optik, the sales agency of VEB Zeiss-Jena, from exhibiting its 
products bearing the Zeiss marks at an exposition in March of 1954. Carl 
Zeiss Heidenheim v. DIA Fein-Mechanik Optik, decrees of March 6, 1954 
and March 15, 1954, published in German translation in Walter David, Di 
Carl-Zeiss-Stiftung: thre Vergangenheit und ihre gegenwaertige rechtliche 
Lage 259 et seq. (1954 


(2) The District Court of Utrecht, Holland, enjoined DIA from using 
the name Zeiss and the Zeiss trademarks in connection with the Utrecht 
Spring Fair of 1954. Carl Zeiss Foundation v. DIA et al., decision of 
April 2, 1954, published in German translation in David, op. cit. 269 et seq. 

(3) The Commercial Court in Vienna, Austria, enjoined VEB Car! 
Zeiss Jena from using in business within Austria any firm name containing 
the word ‘‘Zeiss.’’ Carl Zeiss Heidenheim v. VEB Carl Zeiss Jena, decree 
of June 9, 1956 (9 Cg 185/56), aff’d. Sept. 5, 1956 (temporary injunction 
decision of May 18, 1957 (23 Cg 23/57), affirmed by Court of Appeals 
of Vienna, Sept. 19, 1957 (1 R 372/57) (permanent injunction), 7 
Oesterreichische Blaetter fuer Gewerblichen Rechtschutz und Urheberrecht 
12. See also decision of Commercial Court of Vienna in Carl Zeiss Heiden- 
heim v. Freundl, Sept. 12, 1956 (9 Cg 105/56). 
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Extradition—effect of request for extradition motivated by political 
factors—ordinary crime connected with political offense 


Hector José CAMPORA AND OTHERS IN THE MatTTerR OF EXTRADITION.* 
Revista de Derecho Internacional y de Ciencias Diplomaticas, Rosa- 
rio, Argentina, VI™ Year, 1957, No. 12, pp. 145-195. 

Chile, Supreme Court of Justice, September 24, 1957. 


Extradition proceedings were instituted following a request by Argentina 
for the return by Chile of six prisoners who escaped from an Argentine 
jail and fled to Chile, March 18, 1957. The prisoners had held various 
posts in the Perén Government, and Argentina requested extradition on 
the ground that they had been convicted of ordinary criminal acts under 
Argentine law. 

The Chilean court of first instance denied the Argentine request for 
extradition on two grounds: (1) as to the majority of the fugitives, that 
there was insufficient proof under the requirements of Article 647, sub- 
section (3), Chilean Code of Chiminal Procedure, that the crimes charged 
had been committed ; (2) as to the other prisoners, that the offenses charged 
were political or that extradition was requested by Argentina for political 
reasons. With respect to the second group, the trial court applied Article 
4 of the Convention on Diplomatic Asylum, signed at Caracas in 1954. 
This provision in the Convention reads: 

Extradition shall not be made when the request relates to 
persons who according to the classification of the state to which the 
request is made have been charged with political offenses or with 
common [criminal] offenses committed for political ends, nor when 
extradition is requested for predominantly political reasons. 

Argentina appealed to the Supreme Court of Justice. There it was 
held that the decision below should be revised: (1) to provide for the 
extradition to Argentina of one of the fugitives, Guillermo Patricio Kelly, 
and (2) to make it clear that the Convention of Caracas was inapplicable, 
not having been ratified by either Argentina or Chile. As to (2) the 
Court noted that the Convention provided for ratification before coming 
into effect, and that out of twenty signatories, only six had ratified, thus 
lacks general acceptance among the nations.”’ 

The Supreme Court then proceeded to examine all the international 
agreements relating to extradition in effect as law in Chile and came to 
the conclusion that extradition may only be denied (assuming satisfactory 
proof of the offense) when the offense is political or an ordinary crime 
connected with a political offense. As to the concept of ‘‘ political offense’’ 
the Court said: 


‘*Political offense’? does not appear to be defined in our positive 
legislation, nor in the international conventions and treaties previ- 
ously enumerated, but generally accepted principles are in agreement 
that a political offense is that which is directed against the political 
organization of the state or against the civil rights of its citizens and 
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that the legally protected right which the offense damages is the con 
stitutional normality of the country affected. Also included in the 
concept are acts which have as their end the alteration of the estab 
lished political or social orders established in the state. 

A majority of the authorities consider, moreover, that in order to 
distinguish between ordinary and political crimes, it is necessary to 
take into account the goals and motives of the persons charged; that 
is to say, to consider the objective aspect of the offense as well as its 
subjective one. Political and social offenses obey motives of political 
and collective interest and are characterized by the sense of altruism 
or patriotism which animates them, while ordinary criminal offenses 
are motivated by egoistic sentiments, more or less excusable (emotion, 
love, honor), or to be reproached (vengeance, hate, financial gain 

In this area |of non-extraditable offenses| there are to be identified, 
purely political offenses, which are directed against the form and 
political organization of the state; improper political offenses, whic! 
embitter social or economic tranquility; mixed or complex political 
offenses, which damage at the same time public order and ordinary 
criminal law, such as the assassination of the head of state for political 
reasons; and connected political offenses, which are common crimes 
committed in the course of attempts against the security of the stat 
or related to political offenses, it being necessary to examine intent t 
determine whether the ordinary crime is one connected, or not, to 
political one. | Emphasis supplied | 

The Supreme Court then turned to the charges against each of the six 
fugitives and ruled against extradition in five of the cases on grounds 
which varied from case to case, but including: (1) failure of sufficient 
proof; (2) typically political nature of the offense; (3) offenses providing 
for less than one year in prison [under the Bustamante Code, Article 354 
offenses carrying penalties of a year or less are not extraditable]; (4 
ordinary crimes connected to political offenses. 

In the case of Kelly, the Court ruled that as to three of the charges 
against him he was subject to extradition. These charges illustrate the 
application of the doctrines declared by the Court, viz: 

1. Extortion: Kelly asked a third person to find for him someone willi 
to sell black-market dollars. Martinez came forward with the dollars, an 


Kelly made Martinez surrender the dollars to him on threat of prosecution 
for violation of the exchange control law of Argentina. Martinez was 
required to sign a receipt that he had received payment at the official rat 
for the dollars and was promised that later he would actually receive pa) 
ment, which he never did. 


2. Murder of Francisco Blanco during a robbery of a local Communist 
headquarters in Buenos Aires. Kelly conducted a raid, shot the gatekeeper 
dead, and removed typewriters and other equipment from the office. The 
Court said : 

These crimes did not occur during an attack (by Kelly) on 1 
security of the state, such as to be considered connected to a separat 
political offense. They took place at a time of public tranquility 
during which the murder and theft were isolated acts. The ultimate 


objective may have been the political one of annihilating communists, 


1959 | JUDICIAL DECISIONS 695 


but the principles of public international law which this decision 
accepts do not admit that an ordinary crime is converted into a political 
one solely because of its ultimate objective. 

Note: In view of its having recognized as political for non-extradition 
‘‘mixed or complex political acts,’’ the treatment of the murder-robbery 
charges by the Court is somewhat confusing, unless the implication is that 
in the category of connected political offenses there is some requirement 
that the end or objective, the elimination of Communists, is too remote with 
respect to the act, shooting down almost at first sight the gatekeeper of a 
local Communist cell and making off with the chattels therein. 


NOTES 
Admiralty—Jones Act—choice of law 


Action under Jones Act and general maritime law for injury sustained in 
an American port by a foreign seaman on board a foreign vessel in the 
course of a voyage beginning and ending in a foreign country was dis- 
missed as an inappropriate choice of law on the facts. Romero v. Interna- 
tional Terminal Operating Co., 358 U.S. 354 (U.S. Supreme Court, Feb. 24, 


1959, Frankfurter, J.). 


f. 


~ 


Jurisdiction—civilian employee of armed forces abroad and capital ¢ 
fense—constitutionality of court-martial 


In Grisham v. Taylor, 261 F. 2d 204 (U.S. Ct. A, 3rd Cireuit., Nov. 20, 
1958, Goodrich, Ct. J.), the decision below, noted in 53 A.J.I.L. 192 (1959 
refusing habeas corpus, was affirmed. Note: See also, In Re Yokoyama, 170 
F. Supp. 467 (U.S. Dist. Ct., S.D., Calif., Cent. Div., Jan. 28, 1959, Yank- 
wich, C.J.), upholding application of the Code of Military Justice to a 
civilian employee accompanying the armed forces abroad. The decision 
to the contrary in U. 8. v. McElroy, 259 F. 2d 927, noted in 53 A.J.I.L. 445 
(1959), was granted certiorari, 359 U. S. 904 (Feb. 24, 1959). See also, 
U.S. v. Bolando, 167 F. Supp. 791 (D. Co. 1958), sustaining court-martial 


jurisdiction over civilian employee. 


Constitutionality of Trade Agrecments Act of 1934—delegation and 


executive agreements 


Importer attacked the constitutionality of Section 350 (a) of the Tariff 
Act of 1930, as amended, as an undue delegation of legislative power, and 
that the use of an executive agreement pursuant thereto contravened the 
treaty power. The contentions were rejected. Star-Kist Foods, Inc. v. 
United States, 169 F. Supp. 268 (U.S. Customs Ct., Ist Div., Nov. 21, 1958, 
Wilson, J.). 


Foreign flag shipping—labor relations 


Liberian and Panamanian corporations, operating vessels under Liberian 
or Panamanian flags and registry, sued international unions and officials 
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representing most unlicensed seamen employed on American flag vessels. 
A motion for a preliminary injunction was denied on the ground there was 
a ‘‘labor dispute’’ depriving the court of jurisdiction by virtue of the 
Norris-LaGuardia Act. Afran Transport Company v. National Maritime 
Union, 169 F. Supp. 416 (U.S. Dist. Ct., S.D.N.Y., Dee. 19, 1958, F.V.P. 
Bryan, D.J.). 


Admiralty—applicability of Death on the High Seas Act 


In Noel v. Airponents, Inc., 169 F. Supp. 348 (U. S. Dist. Ct., D.NWJ., 
Dee. 23, 1958, W. F. Smith, D.J.), the court held that the Death on the 
High Seas Act applied to a death over the high seas in a Venezuelan flag 
plane, in a suit by executors of an American decedent against an American 
corporation which allegedly negligently serviced the plane prior to its 
departure from the U. 8. See also, Noel v. Linea Acropostal Venezolana, 
247 F. 2d 677, noted in 52 A.J.1L.L. 346 (1958 


Extradition—‘ offenses of a political character’’—probable cause 


In United States v. Artukovic, 170 F. Supp. 383 (U. 8. Dist. Ct., S8.D. 
Calif, C.D., Jan. 15, 1959, Hocke, U. S. Commissioner), the proceedings for 


‘ 


extradition against an alleged Yugoslav ‘‘ war criminal’’ were dismissed on 
the dual ground of failure to prove reasonable and probable cause of th 
alleged charges, and that the offenses charged were of a ‘‘political char 


acter.’’ The case was previously noted in 52 A.J.1.L. 345 (1958) 


Jurisdiction—service—airspace over state 


A person served with process in a commercial aircraft over Arkansas was 
held to be within the ‘‘territorial limits’’ of the State within the Federal 
Rules of Civil Procedure. Grace v. MacArthur, 170 F. Supp. 442 (U. 8. 
Dist. Ct., E.D., Ark., N.D., Feb. 16, 1959, Henley, D.J.). 


Sale of goods—groundnuts—c.i.f. Hamburg—closing of Suez Canal— 


hostilities but not war 


A sale of Sudanese groundnuts c.i.f. Hamburg contained a clause that, 
in event of war, the period of shipping would be extended for two months 
The seller requested an extension of time due to the blocking of the Suez 
Canal. The buyer refused, treated the contract as repudiated, and claimed 
damages. The Arbitration Award of the Board of Appeal of the Inco! 
ported Oil Seed Association held that shipping the groundnuts via the Cap 
of Good Hope ‘‘was not commercially or fundamentally’’ different from 
shipping through the Canal. The Award also stated that there were 
hostilities but not war in Egypt at that time, though neither war nor 
hostilities would in this case have prevented shipment. Diplock, J., upheld 
the award, since it was possible to bring the goods to a port and load them 
on board a vessel prepared to carry them to their destination. Carapanayot' 
& Co. Ltd. v. E. T. Green, Ltd., digested in 53 A.J.1.L. 188 (1959), was 


1959 | JUDICIAL DECISIONS 697 


distinguished. T'sakiroglou & Co., Ltd. v. Noblee Thorl G.m.b.H., |1959] 
2 W.L.R. 179, 1 All E.R. 45 (Q.B.D. Com. Ct. Diplock J., Dee. 9, 1958). 


Charter-party—restriction by foreign sovereign—duty to obtain per- 
mission to load 


In absence of charterer’s knowledge that the ship had called at an Israeli 
port and thus would not be permitted to load in a Syrian port unless 
special permission were granted, a provision must be read into the charter- 
party, so as to give it business efficacy, that the shipowner would exercise 
reasonable diligence in obtaining such permission and would obtain such 
permission within a reasonable time. Compagnie Algerienne de Meunerie 
v. Katana Societa di Naviqatione Marittima, S. P. A., |1959| 2 W.L.R. 366, 
1 All E.R. 272 (Q.B.D. Com. Ct. Diplock J., Dee. 5, 1958). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY * 


Enemy Property. Rogers v. Calumet National Bank of Hammond, 358 
U. S. 331 (Jan. 26, 1959), State courts have no jurisdiction to review the 
Attorney General’s exercise of discretion in making vesting order; Inter- 
national Silk Guild Inc. v. Rogers, 262 F. 2d 219 (D.C. Cir., Nov. 26, 1958), 
conversion of Japanese debt to dollars at first rate prevailing after termina- 
tion of hostilities; Rogers v. Hertlein, 167 F. Supp. 454 (E.D.N.Y., Oct. 3 
1958), though war is terminated, the Attorney General can still make a 
vesting order if a debt existed; Von Bredow v. U. S., 169 F. Supp. 256 (Ct. 
Cl., Jan. 14, 1959), a vesting order can be made, though only interest 
payable to enemy alien and capital subject to divestment; Security-First 
National Bank of Los Angeles v. Rogers, 330 Pac. 2d 811 (Calif. Sup. Ct., 
Oct. 24, 1958), payment to beneficiaries ‘‘personally, solely and individ- 
ually,’’ with gift over at discretion of trustees in event of impossibility 
prevents vesting order; Rogers v. Holmes, 332 Pac. 2d 608 (Oreg. Sup. Ct., 
Dec. 3, 1958), property declared to escheat to the State cannot be claimed 
by a vesting order nor can escheat action be reopened by the Attorney 
General, as the State did not submit to being sued by him; Closterman v. 
Schmidt, 332 Pac. 2d 1036 (Oreg. Sup. Ct., Dee. 10, 1958), occupation of 
area by U.S. troops prior to the surrender of Germany did not revive pre- 
Nazi laws so as to allow for reciprocity ; Camp Clearwater Inc. v. Plock, 146 
A. 2d 527 (N.J. Sup. Ct. Ch.D., Nov. 21, 1958), vesting order terminates 
period of prescription. 

Trading with the Enemy. U. S. v. Weishaupt, 167 F. Supp. 211 
(E.D.N.Y., Nov. 6, 1958), postage stamps are articles ‘‘which are growth, 
produce, or manufacture of China’’; U. 8S. v. Wagman, 168 F. Supp. 248 
(S.D.N.Y., Dee. 10, 1958). partial financing of the purchase of goods whose 
origin is Communist China is within prohibition. 

*The assistance of Egon Guttmann, Esq., LL.B., LL.M. [London], Ford Graduate 
Fellow, Northwestern University School of Law, with respect to the English, Nether- 
lands, Japanese and American nationality cases is acknowledged. 
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AMERICAN CASES ON NATIONALITY 


Citizenship. Wong Ho v. Dulles, 261 F. 2d 456 (9th Cir., Nov. 6, 1958 
burden of proof is the ordinary burden in a civil action; Lee Hon Lung v. 
Dulles, 261 F. 2d 719 (9th Cir., Nov. 10, 1958), ‘‘elear, unequivocal and 
convineing’’ evidence is required to rebut a long-standing decision of the 
Board of Special Inquiries of Immigration holding plaintiff a citizen; 
Moldoveanu v. Dulles, 168 F. Supp. 1 (E.D.Mich., Nov. 10, 1958), com 
pulsory induction into a foreign army, though linked with oath, is not 
voluntary service, nor is participation in dictatorial plebiscite a voluntar) 
participation in a political election nor did native-born citizen lose his 
nationality when his father became a national of Rumania by reason of the 
Treaty of Paris of Dec. 9, 1919, for nationality was not imposed on applica 
tion of the father; Suey Fong v. Dulles, 169 F. Supp. 5387 (E. D. Wis., Dec 
30, 1958), blood test excluded the possibility of parent-child relationship. 

Naturalization. In re Santo’s Petition, 169 F. Supp. 115 (8.D.N.Y., 
Dee. 17, 1958), during the existence of an outstanding final finding of 
deportability pursuant to a warrant of arrest, no petition for naturalization 
can be determined; Petition for Naturalization of Kostas, 169 F. Supp. 77 
(D. Del., Dee. 19, 1958), ‘‘living in marital union with a citizen spouse” 
requires evidence of ‘‘a close, relatively uninterrupted union’’ prior to 
application; Petition for Naturalization of Felleston, 169 F. Supp. 471 
(N.D. Ill., Dee. 30, 1958), an alien who voluntarily served during requisite 
period under Public Law 86 after he had claimed exemption, held entitled 
to naturalization, though application was under general naturalization law 

Denaturalization. Title v. U. S., 263 F. 2d 28 (9th Cir., Jan. 6, 1959 
a denaturalization judgment made in the absence of an ‘‘affidavit showing 
good cause’’ cannot be set aside where appeal is not prosecuted, for it is not 
contrary to a fundamental jurisdictional element; U. S. v. Profaci, 165 F 
Supp. 631 (E.D.N.Y., Dec. 9, 1958), revocation of naturalization, though 
criminal record was concealed for twenty-five years. 

Deportation. Fungiani v. Barber, 261 F. 2d 709 (9th Cir., July 1], 
1958), voluntary departure of an alien is at the sole discretion of the At 
torney General and the court cannot interfere; Tomaselli v. Lehmann, 260 F 
2d 519 (6th Cir., Oct. 16, 1958), the Act of 1952 is retroactive, allowing 
deportation for a narcotic offense committed in 1917; Paktorovics v. Murf, 
260 F. 2d 610 (2d Cir., Nov. 6, 1958), Hungarian Parolee is entitled to 
due process’’ under the Constitution, but not to a hearing on the merits 
prior to the exercise of discretion by the Attorney General; Gubbels v. Hoy, 
261 F. 2d 952 (9th Cir., Nov. 14, 1958) (reversing 152 F. Supp. 277), 
court-martial sentences cannot be used as a basis for a deportation order; 
Denis v. Murff, 260 F. 2d 955 (2d Cir., Nov. 20, 1958), petition dismissed, 
petitioner engaged in prostitution not denied opportunity to consult with 
counsel ; Diaz v. Barber, 261 F. 2d 300 (9th Cir., Nov. 21, 1958), an old and 
somewhat uneducated laborer was a ‘‘small rabbit in the communist hutch,” 
thus there was no meaningful association; Carlisle v. Rogers, 262 F. 2d 19 
(D.C. Cir., Nov. 24, 1958), refusal to produce a prehearing statement made 
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by a witness constitutes prejudicial error; Van den Berg v. Lehmann, 261 
F. 2d 828 (6th Cir., Dec. 15, 1958), deportation order stayed to enable 
representation ; Roccaforte v. Mulcahey, 262 F. 2d 957 (Ist Cir., Dec. 17, 
1958) (affirming judgment in 169 F. Supp. 360), the Immigration Proce- 
dural Regulations do not violate the ‘‘due process’’ provision of the Consti- 
tution; the provisions of the Appropriation Act, 1951, relating thereto are 
not limited to that fiscal year; an indeterminable sentence which can extend 
for more than one year and a sentence for three years of which one year has 
not yet elapsed are both sentences ‘‘to more than one year’’; Gallegos v. 
Hoy, 262 F. 2d 665 (9th Cir., Dee. 29, 1958), deportability for inducing an 
alien to enter illegally requires obtaining a real financial gain therefrom, 
such as paying less than standard rates of pay; Arrellano-Flores v. Hoy, 
262 F. 2d 667 (9th Cir., Dec. 29, 1958), ‘‘convicted’’ in statute authorizing 
deportation means a plea of ‘‘guilty’’ or finding of ‘‘guilty,’’ though a 
suspended sentence is not a ‘‘conviction’’ under California law; Rogers v. 
Alfred Dodge Lu, 262 F. 2d 471 (D.C. Cir., Dec. 30, 1958), deportation to 
Chinese mainland is only possible if Chinese Peoples’ Republic advise that 
they would accept alien; Veissidis v. Anadell, 262 F. 2d 398 (7th Cir., Jan. 
5, 1959), the Charter of the United Nations has no effect on the quota sys- 
tem nor has an unlawful arrest any effect on subsequent deportation pro 
ceedings; Orlando v. Robinson, 262 F. 2d 850 (7th Cir., Jan. 5, 1959), 
larceny or theft is a crime malum in se and all crimes mala in se involve 
moral turpitude; the withdrawal of a petition for naturalization containing 
false statements before it was acted upon does not exclude petitioner from 
the definition of a person who has given false testimony; Montalban v. 
Rogers, 262 F. 2d 923 (D.C. Cir., Jan. 8, 1959), an alien seaman on an 
American flag vessel landing in the U. S. in 1953 did not last enter more 
than two years prior to June 27, 1952; Mo Ching Shing v. Murff, 168 F. 
Supp. 381 (S.D.N.Y., Sept. 4, 1958), a seaman in possession of evidence 
of British nationality can be deported to Hong Kong if there is no evidence 
to show that he would be deported to the Chinese mainland from there; Tie 
Sing Eng v. Murff, 165 F. Supp. 633 (S.D.N.Y., Oct. 6, 1958), the fact that 
return to Holland may result in ultimate return to the Chinese mainland is 
no reason for suspension of deportation to Holland; Moy Wing Yin v. 
Murff, 167 F. Supp. 828 (S.D.N.Y., Nov. 7, 1958), the alleged conduct of an 
investigator in inducing recantation of perjury is insufficient to amount to 
waiver or to create estoppel against deportation; Molina v. Murff, 167 F. 
Supp. 655 (S.D.N.Y., Nov. 26, 1958), the deportation of an alien receiving 
support from an alien mother does not amount to ‘‘extreme hardship’’ to 
an alien lawfully admitted to permanent residence; Chao Chin Chen v. 
Murf, 168 F. Supp. 349 (S.D.N.Y., Dee. 2, 1958), the qualification of con- 
sent to deportation to China ‘‘as it existed before the Communists occupied 
the same’’ is a withdrawal of such consent; Garcia v. Murff, 168 F. Supp. 
890 (S.D.N.Y., Dee. 23, 1958), the Attorney General has no discretion to 
permit an excludable alien to apply for permanent residence where de- 
portation proceedings are pending on the ground of crimes involving moral 
turpitude; Da Silva Pereira v. Murff, 169 F. Supp. 81 (S.D.N.Y., Dee. 26, 
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1958), a statement by an alien that he entered as a non-immigrant is suf- 
ficient to determine deportability; Sharaiha v. Hoy, 169 F. Supp. 598 


S.D. Calif., Jan. 14, 1959), a statement in a certificate of acceptance at 
tached to an application for extended stay is not ‘‘testimony’’ so as to 
preclude establishment of *‘good moral character’’ permitting voluntary 
departure. 

NETHERLANDS CASES 


Since last noted in this JournaL, 50 A.J.1.L. 968 (1956), a number of 
further decisions of the Netherlands courts involving international law 
have been digested in English in the Tijdschrift voor Internationaal Recht, 
Vols. 3-6 (1956-1958). Of note among these decisions is the first decision 
of the Hoge Raad (Supreme Court) as a Prize Court since it was con 
stituted as such in 1827. In this decision the court indicated that the rul 
of the Netherlands Constitution giving pre-eminence to internationa 
treaties and agreements to which the Netherlands is a party, does not apply 
to the unwritten rules of international law so as to oust internal law. In 
connection with the question of state succession, the Republie of Indonesia 
was held responsible for the salary of a civil servant of the government o! 
that area, but the change of the international status of that area was held 
not to affect the status of bankruptey and to have excluded the Territory 
of Netherlands New Guinea. The incorporation of Lithuania into th 
U.S.S.R. was considered the voluntary act of a sovereign state, with tl 
result that Soviet Russian law was applicable to the succession of a pers’ 
who died domiciled there during the German occupation of Lithuania 
The attempt by Germany to reintroduce the previous Lithuanian law being 
treated as contrary to Article 43 of the Hague Rules on Land Warfar 
which allows an oceupier to abolish laws only in cases of absolute necessity 
The termination of war otherwise than by peace treaty or by cessation 0! 
fighting followed by incorporation was expressly recognized to be possibl 
by Executive announcement and return to peaceful diplomatic relationship 

In the realm of nationality, the rejection of the Berlin Treaty of N 
vember 20, 1938, following the Munich Pact as being null and void on 
the ground of duress through threat of war on Czechoslovakia nullified the 
German legislation attempting to confer German nationality on those resi- 
dent in or having a ‘‘Heimatsrecht’”’ in the Sudetenland. This legislation 
was in addition held unlawful on the ground of its inconsistency with the | 
Munich Pact, in that it did not allow, to those affected, an option to retain 
Czechoslovakian nationality. The Czechoslovakian Presidential Decree 0! 
August 2, 1945, was held to be in conformity with this interpretation and ' 
not to amount to a ratification of the German nationality laws. Though : 
marriage confers the nationality of the husband on the wife, this was held 
to presuppose the existence of a marriage valid by the laws of both parties. 
so that a decree of nullity granted by the national court of one party, 1! 1 
granted on grounds not contra ordre public of the Netherlands, will 
recognized so that the wife does not acquire Netherlands nationality. 

In connection with the Rhine Convention the decisions indicated that 
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Germany’s unlawful denunciation of the Convention in 1936 and _ the 
exercise of jurisdiction in matters concerning the Convention by German 
domestic courts, merely resulted in the de facto but not in the de jure 
termination of that Convention. The Convention thus became effective 
once more after the war when the proper courts were re-established in 
Germany. 

JAPANESE CASES 


Since 1957 the Japanese Branch of the International Law Association 
has been publishing an English-language journal, The Japanese Annual of 
International Law.’ In addition to articles on topics of international law 
and the conflict of laws, this journal contains translations of documents 
relating to Japan's external affairs, a chronological list of treaties and 
other international agreements concluded by Japan since August 15, 1945, 
as well as a chronology of Japanese foreign affairs since November, 1943 
(the Cairo Declaration). A number of decisions of Japanese courts in the 
realm of public international law and the conflict of laws sinee 1952 are 
also reprinted. 


Of interest in the field of public international law are those dealing with 
the interpretation of Article 17 (3) (a)(ii) of the Administrative Agree- 
ment entered into under Article 3 of the Security Treaty between Japan 
and the United States. Thus, an act done during the hours of duty was 
held not to be an act in performance of official duties when the accused 
committed rape. Two British sailors who committed robbery while on 
shore leave were held subject to the jurisdiciion of Japanese courts on the 
ground that their shore leave was unconnected with any official duty. Had 
the offense been committed in the course of the official duties of these 
sailors while visiting a Japanese port, this might have resulted in jurisdic 
tion not being exercised by a Japanese court on the ground that the 
Japanese Constitution gave pre-eminence to treaties and to the established 
customary law of nations so that on the latter ground some extraterrito- 
riality might have been claimed by the British authorities. Of interest in 
connection with the exercise of jurisdiction over former allied nationals is 
the case of a captain of a Russian fishing-patrol vessel, who was convicted of 
smuggling a Japanese into and out of Japan. The court held that it had 
jurisdiction and need not comply with the demands of the Soviet Mission 
to release the accused. Item 6 of the Instrument of Surrender was held no 
longer effective and binding on Japan which had discharged her duties 
thereunder. Also there was no longer any unifying intention among the 
Allied nations as manifested by the existence of a Supreme Commander. 
The Soviet Mission, being in Japan in an advisory capacity, was not a 
“designated representative of the Allied Powers,’’ whose instructions had 
to be heeded. The court also discussed the position of state-owned vessels 
In international law. Considering the Officers’ Club at Misawa and the 
Tokyo Civilian Open Mess ‘‘so-called unappropriated fund organizations”’ 
and thus instrumentalities of the Federal Government of the United States, 
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the court refused to entertain an action against these bodies, as it would 
involve an action against a foreign sovereign. An action by the Republic 
of China, brought through its Ambassador was allowed, for bringing the 
action indicated submission to the Japanese courts and the Ambassador 
had the right to bring the action on behalf of the Republic of China, as h 
was the recognized governmental agency. He had succeeded to the rights 
of the Chinese Delegation to the Allied Council for Japan, which had been 
so recognized when the cause of action arose. The distinction between an 
international convention and a mining concession to a private firm was 
brought out by an adjudication on the ownership of oil bought from the 
National Iranian Oil Co., and claimed by the Anglo-lranian Oil Co. The 
court held that though there had been nationalization in Iran, there had 
been no discrimination against aliens and provision had been made for 
compensation. In connection with nationality, a British subject, who be- 
came naturalized during the war in order to avoid being treated as an 
enemy alien, was denied a declaratory judgment avoiding the naturalization, 


for there was no duress proven to the satisfaction of the court. Though 
he could not lose his British nationality during time of war, this did not 
amount to ‘‘a grave and obvious violation’’ of Japanese naturalization laws. 
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BOOK REVIEWS AND NOTES 


Vilkerrecht. Ein Lehrbuch. Vol. I. By Friedrich August Freiherr von 
der Heydte. Ké6ln: Verlag fiir Politik und Wirtschaft, 1958. pp. 370. 
Index. DM. 19.80. 


This is the first of the two volumes of a new German textbook on inter- 
national law. It is written for the avowed purpose of equipping profes- 
sional students of this discipline with a solid knowledge of the accepted 
core of international legal norms. Its author, a professor of international 
law at the University of Wiirzburg, should be no stranger to the readers 
of the JoURNAL, having published a much-cited article on ‘‘ Discovery, 
Symbolic Annexation and Virtual Effectiveness in International Law’’ in 
the pages of the 1935 volume. As the vintage of this contribution shows, 
the author of the new manual is no novice in the field but an experienced 
scholar and teacher. 

The volume bears the subtitle The Constitution of the International 
Community and is to be followed by a companion on Controversies and 
Their Settlement under International Law. The present book treats 
the chief topics which one would expect to find under such an arrange- 
ment. Thus there are three initial chapters on the nature, the his- 
tory and the sources of international law, which are followed by ten 
further chapters dealing with the legal position of the state, the associ- 
ations of states, regional bloes, the Holy See, the beginning and end of 
statehood as a matter of international law, the status of space, nationalities 
and individuals, and, finally, state succession and responsibility for breaches 
of international law. The presentation is balanced, straightforward and 
concise, with a sound emphasis on modern structural and organizational, 
as well as ideological, developments. Since the work professes to be no 
more than a printed version of the author’s lectures, it contains iittle dis- 
cussion of controversial details or conflicting views. Likewise there are 
only a few citations and no footnotes or other scholarly paraphernalia. 
There is, however, an appendix with copious though selective bibliographi- 
cal references to each chapter, the listed items covering the publications 
since 1955. 

The book makes no pretense of being, nor can it be deemed to constitute, 
a substantial enrichment of the existing literature on international law. 
But, barring a few slips (such as conveying the erroneous impression that 
OTC is already a reality), it is gratifying to acknowledge that the author 
has deftly and attractively acquitted himself of his more modest yet 
(ifficult task of fashioning a manageable, competent, and apparently much- 
heeded modern compendium for the German university student and the 
publie servant requiring no more than a general background in the field. 


STEFAN A. RIESENFELD 
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International Law|. 4th ed. By Ludwik Ehr- 


Prawo Miedzynarodowe 
lich. Warsaw: 1958. pp. 749. 


Each successive edition of Professor Ehrlich’s work has been a 
event in the academic life of Poland. In Poland a book of this type is 
required to meet many standards and respond to many needs. It has 
to be a reference tool for the practicing lawyer, a manual for the law 
student, and a theoretical formulation of the author’s standpoint on the 
basic issues of international law. It has to be both a great compendium, 
similar to those existing in the West, paying attention to minutiae, and a 
theoretical exposé of international law reduced to a logical order of basic 
principles. There is also always the problem of size, and a partial reason 
for the success of this book is its extreme economy of space, precise formula- 
tion and beautiful organization. 

Additional interest attaches to the book by reason of the fact that, 
although it is a second edition, coming out after World War II, it is the 
first edition to be published since Poland declared itself a People’s Re- 
public. In this sense it represents a remarkable sense of proportion and 
of understanding of the purely scientific approach, untainted with political 
propaganda or the momentary needs of a regime. That the book has com 
out in this form represents perhaps the involuntary homage of the powers 
that be to the stature and scholarship of the author. This is not to say 
that the author did not have to make concessions to the current line. But 
these are insignificant and limited to the formal aspects of the work. The 
title of the book, which was Prawo Narodow (Law of Nations) for the first 
three editions, has been changed to Prawo Miedzynarodowe (International 
Law). Also the organization of the book has been changed somewhat 

The binding force of international law is, according to our author, a 
direct result of the principle of good faith. Rules of international law 
fall into two categories: statutory, 7.e., those contained in international 
treaties or regulations or rules founded on an authorization based on such 
international treaties, and rules of international common law. To this last 
eategory belongs customary law, and those rules which are a consequence 
of the basic principles of international law and are either established by 
judicial precedent or by the teachings of scholars. However, there is no 
rule of international law which would constitute a jus cogens. All rules 
of international law establish only a presumption that they are in force 
between the parties concerned. 

One of the most important contributions of the book to the general store 
of legal science is perhaps its complete record of the Polish school of inter- 
national law. It begins with the Polish doctrine of the law of war in the 
first decades of the fifteenth century and continues almost uninterruptedly, 
in the writings of a considerable number of scholars, to the present day. 
According to Professor Ehrlich, there were three great periods character- 
ized by forces which contributed most to the growth of international law. 
The greatness of the first period was mostly due to the theoretical formu- 
lation of its principles by a whole line of great writers. Then came the 
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period of international agreements concluded at international congresses 
and conferences. Finally the creation of the Permanent Court of Inter- 
national Justice opened up a new and most modern era. Judicial decision 
takes precedence over all other methods for the advancement of interna- 
tional law. 

In this connection Professor Ehrlich states that an important develop- 
ment has taken place in the realm of the theory of international law. A 
new neo-positivistic school of international law is being formed which 
places great emphasis on the study of judicial precedent. According to 
this school, the binding force of a legal rule is based on its acceptance by 
the state concerned, either directly expressed or resulting from general 
principles, in the last analysis, the principle of good faith. 

Three important points in the methodological approach of our author 
must be stressed. His system of international law is built on the broad 
basis of diplomatic and judicial practice seeking not so much to discover 
the theoretical formulation as to establish a positive legal rule actually in 
foree. This search for the actual rule is combined with a fine discernment 
of a system of legal rules from the principle on which international law 
rests, and which binds it into a logical and systematic whole. A strong 
sense Of history pervades the entire book. Theoretical formulations and 
information on concrete legal rules are placed against the background of 
the historical development of international law seen through two media 
the history of international relations and the history of legal ideas. Pro- 
fessor Ehrlich rejects any temporal limitations in regard to the study 
of international law. 


The history of ideas knows no limits. In various stages of human 
development various systems of legal regulation in foree among organ- 
ized groups can be found. The study of the history of contemporary 
international law is the study of the systems of international law 
which have existed in the history of mankind. 


KAZIMIERZ GRZYBOWSKI 


Il Diritto Internazionale e il Problema della Pace. By Giorgio Del Vecchio. 
Rome: Universale Studium, 1956. pp. 119. Index. L. 200. 


The subject of peace and war and the problem of the legitimacy or ad- 
missibility of armed conflict, which were given serious study even in pre- 
vious centuries, have assumed particular importance for humanists, phi- 
losophers and jurists in our own times. Attention has repeatedly been 
drawn to the inconsistency of the many schools of thought which seek, by 
means of arguments not infrequently devoid of a sound scientific basis, to 
confirm the ‘‘suprema potestas’’ of national states and their right to resort 
indiscriminately to the use of force; attempts have likewise been made to 
evolve effective juridical bodies to ensure the peaceful settlement of inter- 
national disputes. Professor Del Vecchio has given a course on these much- 
debated issues at the Instituto di Diritto e Politica Internazionale of the 
Pro Deo University in Rome and has written a number of essays which 
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have been adapted for publication in a pocketbook edition available to a 
wide public. 

*‘Many causes of war,’’ he states, ‘‘which in the past were considered 
a sufficient justification for it, are nowadays rightly regarded is illegiti- 
mate.’’ Only the necessity of safeguarding a right which is endangered 
or impaired and cannot be defended by other means can make resort to war 
admissible. The state cannot be denied the right to react to aggression— 
‘fa right which pertains indisputably to every individual, since naturalis 
ratio permittit se defendere.’’ In principle, Del Vecchio also concedes that 
war may be waged to assert—and not only to defend—an individual right 
or the right of an oppressed people, but this reason for the use of armed 
force is hedged about with so many reservations that the initial admission 
eventually loses all value. The author points out that this should be a 
genuine right based on natural law and not simply a question of interest, 
and adds that the right should not amount to an aspiration—albeit legiti- 
mate—but should be identified with an essential right to life. Furthermore, 
for this cause of war to be considered legitimate, every available means 
of arriving at an equitable solution to the dispute must have been tried. 
Reflections on the use of modern weapons of mass destruction and on the 
widespread devastation caused by the last world war lead Professor Del 
Vecchio to limit still further the possibilities of legitimately exercising the 
right to resort to force: 


If it were true, as has been claimed, that such methods of warfare are 
the inevitable outcome of the invention of new weapons, and if it 
proved impossible to reach agreement on banning them .. . one 
would have to conclude that the admissibility of war should not merely 
be confined to the very narrow limits imposed by the foregoing consid- 
erations, but should be ruled out altogether, except in extreme cases 
of legitimate defense against aggression and legitimate reaction to an 
intolerable violation of elementary human rights. 


Del Vecchio bases his statements on principles of natural law, but he 
does not attempt to refute the numerous arguments of modern humanists 
and philosophers who are equally peace-loving and inspired by high ideals 
of freedom, against the very definition of natural law, which they consider 
to be nothing more than an intellectual device—an abstraction without a 
scientific basis. 

This work is deserving of notice also for the moral ideals underlying it 
and for the sincere and, in fact, wholehearted participation in the serious 


problems discussed. 
GiorGiO PAGNANELLI 


Makarov Festgabe. Abhandlungen zum Védélkerrecht. Stuttgart and 
Cologne: W. Kohlhammer, 1958. pp. viii, 605. 


Professor Alexander N. Makarov was born in 1888 at Zarskoje Selo near 
St. Petersburg and became professor of international law at the University 
of St. Petersburg in 1919. In 1925 he went permanently to Germany and 
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became an outstanding German scholar in the fields of international law, 
conflict of laws, and comparative law. ‘To honor him on the oceasion of 
his seventieth birthday, the Zeitschrift fur auslindisches dffentliches Recht 
und Vélkerrecht, edited by the Institute of Foreign Public and Interna- 
tional Law, formerly at Berlin, and since 1949 at Heidelberg, with which 
he has been connected for decades, has published a Festschrift. It is con- 
tained in the first three issues of volume 19(1958) of the Zeitschrift and 
was published also as a separate, bound volume which is here under review. 

This seems to be an excellent opportunity to say, first, a few words on 
the Journal, in which the Festschrift appeared. This Journal, founded by 
Viktor Bruns, which was suspended toward the end of the second World 
War and revived a few years after the end of the war, is certainly the 
leading German journal of international law and one of the most im- 
portant journals in this field in the world. It presents articles of the 
highest scientific quality, reports, and documents, and a great number of 
excellent and detailed book reviews. It also publishes a highly useful 
review of reviews and yearbooks on international law, covering the whole 
world, and including also the leading general American law reviews, other- 
wise not too well known in Europe, as well as detailed bibliographical and 


documentary indications. Finally, the indices of each volume represent, 


together with the review of reviews, a most complete source of information 
on the periodical literature on international law all over the world. 

The Festgabe consists of twenty-six essays by leading scholars from ten 
different countries; while the majority of contributions are written in 
German, there are four contributions in French, three in English and two 
in Italian. The subtitle of the volume is: Essays on International Law. 
Only two contributions deal with other subjects. The individual contribu- 
tions deserve detailed review. Unfortunately, this is not possible here. 

As Professor Makarov has dedicated a great deal of his fruitful research 
to the law of nationality, it is only natural that four contributions should 
treat this matter. Professor Hans Schneider (Heidelberg) writes on the 
refusal of a petition for naturalization by administrative courts (pp. 449- 
463) ; it is a critical study of the judicial practice of German administrative 
courts in this field rather than a study on international law. But the 
study of Fritz Miinch (Berlin) on the problem of nationality in the Saar 
Territory is heavily interspersed with problems of international law. He 
analyzes Saar nationality, particularly in the period between 1948 and 
1957, before the Saar Territory was incorporated into the Federal Republic 
of Germany and the special nationalité Sarroise was abolished. Helmut 
Strebel’s (Heidelberg) contribution (pp. 483-508) on the so-called 
Osterreichergesetz (the German Law of Nationality, concerning the na- 
tionality of Austrians, of May 17, 1956) is primarily a study in international 
law. It is an interesting and deep-searching inquiry, although this reviewer 
is not in accord with all the points made by the author. Clive Parry 
(Cambridge, England), himself a specialist in the law of nationality, in- 
Vestigates Article 1 of the Hague Convention of 1930, which provides that 
“it is for each state to determine under its own law who are its nationals”’ 
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and ‘‘this law shall be recognized by other states’’ (pp. 337-368). The 
author tries to show that the impact of this recognition duty is, in effect, 
small. As always, his knowledge and documentation of all corresponding 
municipal laws and all available cases, are admirable; but the study hardly 
ever rises above the level of mere ease analysis and discussion. 

Another group of contributions deals with general trends in present-da) 
international law, with new concrete and important problems. Thus, 
Professor Emile Giraud (pp. 102-130) investigates the element of spac 
in international law and shows in detail the multiple influence which spac 
exercises on the development of rules of international law and on whole 
institutions, such as neutrality and collective security. Professor Louis 
Cavaré (Rennes) writes on the transformation of diplomatic protection 
pp. 54-80). After having given a succinct description of the law ot 
diplomatic protection, he treats the international protection of minorities 
and of human rights. We believe that his calling these developments 
‘transformations of diplomatic protection’’ is not sound. The diplomatic 
protection of citizens abroad is an international institution sui generis; 
the international protection of minorities—no longer in force—and of 
human rights—hardly yet in foree—are new developments. Of real trans- 
formations of diplomatic protection we can speak only of an advisory 
opinion of the International Court of Justice, concerning the right of pro- 
tection as a right of international organizations, and of the Nottebohm 
Case. Professor Erich Kaufmann (Bonn) writes on the legal effect of the 
war on prewar treaties (pp. 225-233). The late Professor Gilbert Gidel 
investigates once more, with his supreme knowledge of the law of th 
high seas, the juridical bases of the ‘‘inherent right’’ of the coastal state 
over the soil and subsoil of the continental shelf (pp. 81-101). He finds 
them in the geophysical unity of the land with the soil and subsoil of th: 
continental shelf, in the fact that it is physically an extension of the 
continental mass of the coastal state. Professor Alfred Verdross gives 


a complete monograph on Austria’s permanent neutrality (pp. 512-539 
its history, its coming into being, its relation to the neutrality of Switzer- 
land; he lays down exhaustively Austria’s international duties as a perma- 
nently neutral state, points to the difference between the law of neutrality 
and a neutrality policy, defends and explains Austria’s membership in the 
United Nations and in the Council of Europe. Highly interesting is the 
contribution by Professor J. H. W. Verzijl (Utrecht) (pp. 531-550) on 
the solution of the problems arising from nationalization of enterprises 
He tells us that ‘‘one of the main causes of the confusion obtaining in this 
field is the indiscriminate intermingling of two quite different viewpoints, 
those of international law and those of conflict of laws.’’ He then develops 
the solution of the problem strictly from the point of view of international 
law. 

Another important group of contributions deals with international 
organizations, universal and regional, general and specialized and with 
the procedures, political and judicial, for the peaceful settlement of inter- 
national conflicts. Professor Hermann Mosler (Heidelberg) dedicates his 
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study (pp. 275-317) to what may be called the general theory of inter- 
national organizations, namely, the problem of admission. It is a very 
complete study, beginning with adhesion to multilateral treaties and ad- 
mission to present-day international organizations, forms of admission, 
privileges or disadvantages, conditions, right and duty to accede, special 
forms of participation, legal evaluation of admission. It is a pity that 
the author has not considered the O.A.S.; here we find also today not the 
system of admission, but of a right to become a member, although this right 
is restricted to sovereign American states. Professor Hans J. Schlochauer 

Frankfurt on Main) gives (pp. 416-448) an exhaustive study on the 
problem of revision of the U.N. Charter. Professor Ulrich Scheuner 
Bonn) studies the problem of a U.N. Foree (pp. 389-418). After a 
penetrating analysis of the international situation of the world at this 
moment, the author gives the whole history of the development of an inter- 
national force in the United Nations, a complete analysis of UNEF, and 
is in favor of a permanent force of this type. C. Wilfred Jenks, authority 
on the law of international organizations, particularly with regard to the 
[.L.0., treats the application of international labor conventions by means 
of collective agreements (pp. 197-224). 

Three very valuable contributions deal with the three regional supra- 
national organizations in Europe. Professor Schiile (Tiibingen) deals 
with a highly complicated problem concerning the economic interventions 
of the High Authority of the European Coal and Steel Community (pp. 
464-482). Dr. Jaemicke, writing on the European Common Market (pp. 
153-196), gives a full exposé of its organization and analyzes it from the 
point of view of its supra-national character. Dr. Ballreich presents a 
detailed investigation of the organization of the Euratom Community and 
its supra-national character, constituting a further step of these six 
European states toward integration (pp. 24-53). 

Professor Hans Wehberg (Geneva) has chosen conciliation commissions 
in modern international law as the topic of his contribution (pp. 551-593). 
From the Hague Convention of 1907 and the Bryan treaties, through the 
corresponding conventions, bilateral and multilateral, during the period 
of the League of Nations, the Covenant and the General Act of 1929, the 
Gondra Pact of 1923, the General Inter-American Treaty of Conciliation 
(1929), the Saavedra Lamas Treaty (1933), and the Bogota Pact (1948), 
to the European Convention on the Peaceful Settlement of International 
Conflicts (Strasbourg, April 29, 1958), the history and importance of 
international conciliation are given. Then follows a study of the proceed- 


ings and results of the conciliation commissions which up to now have 


‘unetioned in Europe, a study partly based on material not yet published. 
It is an excellent and exhaustive study and does honor to this indefatigable 
protagonist of peace. 

Three very valuable studies concern the International Court of Justice. 
Edvard Hambro discusses the problem of the enlargement of membership 
of the Court (pp. 141-152). The considerations on the competence of the 
Court by Professor Juraj Andrassy (Belgrade) (pp. 1-23) are excellent. 
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Protessor Guggenheim’s (Geneva) penetrating remarks on preliminary 
objections (pp. 131-140) are very interesting. Professor Gaetano Morelli’s 
(Rome) pages on the Court of Justice of the European Communities (pp 
269-274) are vitiated by the dualistic doctrine. 


Two contributions deal with the basic problem of the relation betwee 
international and municipal law. Professor Gabriele Salvioli (Florence 
in a few pages (pp. 385-388) tries to show that, even from the standpoint 
of the dualistic doctrine, one must arrive at the supremacy of internationa 
law. Professor Hans Kelsen (Berkeley) writes once more on the unity 
of international and municipal law (pp. 234-248). In close reasoning 
he defends, as he has always done, the impossibility of the dualistie and 
the inevitability of a monistic doctrine. But the latter may be a construe 
tion of the primacy of the municipal law of one state or the primacy o 
international law. As he has done from the beginning, he defends t! 
possibility of choice between the two monistic constructions. The choi 
is determined by political, not theoretical, considerations. But a 
argument has been added. The two monistie constructions are not on 
put into parallels with the opposition between a subjectivistic and 
objectivistic, between an imperialist and a pacifist ideology, but also wit! 
the opposition between the Ptolemaic and the Copernican idea of th: 
Universe. Referring to a word by Max Planck, that both ideas are onl 
different ways of looking at the same reality, that both are equally correct 
and justified, Kelsen now holds that the primacy of municipal and th 
primacy of international law are both equally correct and justified. Just 
as the Universe, as object described, remains the same under both hy 
potheses, thus the opposition between the two monistie constructions has 


no influence on the contents of international law. 
Joser L. Kun 
The British Year Book of International Law, 1957. Vol. 33. Edited by) I 
C. H. M. Waldoeck. London, New York, Toronto: Oxford Universit) , 
Press, 1958. pp. vill, 394. Index. $10.40. ‘ 
The 33rd issue of the British Year Book of International Law continues Mt 
the fine tradition of providing readers with articles of exceptional valu SI 
In his ‘‘The General Principles of Law Recognized by Civilized Nations,” ef 
Lord MeNair suggests that when a concession is granted to a foreign 
‘orporation by a government the legal system of which is not sufficient) re 
modernized to provide a governing law, neither public international law ie 
nor the law of either party is likely to provide a solution as suitable as the to 
general principles of law recognized by civilized nations. F. A. Mann. pr 
in ‘‘Reflections on a Commercial Law of Nations,’’ suggests the need for dle 


its development by the comparative lawyer for the benefit of the interna 
tional lawyer, who is less likely to be versed in commercial law. In ‘‘The ‘p 
Protection of Merchant Ships,’’ A. D. Watts distinguishes the right t 

exercise protection over merchant vessels from the requirement of na 
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tionality, and prefers national ownership to registration as the criterion 
for the exercise of protection. Theodor Meron contributes a valuable 
article on ‘‘International Responsibility of States for Unauthorized Acts 
of their Officials.’’ I. C. MaeGibbon adds to his previous studies on the 
role of protest and acquiescence in international law an enlightening stud) 
if *‘Customary International Law and Acquiescence.’’ D. W. Bowett 


‘larifies the concept of estoppel in his ‘‘Estoppel before International 
lribunals and Its Relation to Aequiescence.’’ R. Y. Jennings finds that 
United States courts have pushed their claims to extraterritorial jurisdic 
tion to extreme—even to offending—limits, in his interesting ‘‘Extra- 
territorial Jurisdiction and the United States Antitrust Laws.’ 

In continuing his series of penetrating analyses of ‘‘The Law and 
Procedure of the International Court of Justice,’’ Sir Gerald Fiztmaurice 
devotes 90 pages to treaty interpretation by the Court from 1°51 to 1954 
Among the notes contained in the volume should be mentioned ‘‘ The 
Foreign Office Certificate: Some Recent Tendencies,’’ by A. B. Lyons, and 
‘*Détournement de Pouvoir by International Organizations,’’ by J. E. S 
Faweett. Digests of British court decisions on international law during 
1956-57 and book reviews complete the volume. 


HERBERT W. BriacGs 


Legal Ejfect of World War II on Treaties of the United States. By 
Stuart Hull MeIntyre. The Hague: Martinus Nijhoff, 1958. pp. xii, 
392. Index. Gld. 28.50. 


Dr. McIntyre has written a book that deserves to be widely consulted 
by students and practitioners of international law. His subject—the effect 
of war on treaties—is one of traditional importance, and interest in it has 
been heightened by the uncertainties of doctrine and decision that have 
followed in the wake of the two great wars of the twentieth century. In 
his study, Dr. McIntyre has relegated doctrine to a position of secondary 
importance and has, instead, adopted an empirical approach based on 
state practice. His approach yields good fruit. Although his book is 
mainly restricted to the practice of the United States, his findings will 
Suggest that reconsideration of some textbook statements concerning the 
effect of war on treaties is now in order. 

The introductory chapter to the study summarizes the doctrinal positions 
regarding the effect of war on treaties, discusses definitions of ‘‘war’’ and 
“‘treaty,’’ and points up the relevance of the principle of rebus sic stantibus 
to the subject under inquiry. The next chapter treats of United States 
practice prior to World War II. With respect to pre-World War II 
(developments, Dr. McIntyre notes that United States practice had begun 
to evidence a ‘‘general tendency to diminish the effect of war on treaties’’ 
(p. 50). 

As to the effect of World War II, Dr. McIntyre concludes that ‘‘one 
‘annot with certainty point to a single treaty which the United States may 
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e said to have regarded as terminated by World War II. This extend 
‘ven to political treaties’’ (p. 355). It is this finding that stands in shar 


ontrast to a traditional view found in many textbooks that war abrogates 

political treaties lhe evidence presented by Dr. McIntyre to substantiat 

his conclusion is a matter of importance here, and the evidence is impres 


sive. He has considered some 170 treaties in foree between the Unit 


States and one or more enemy states at the outbreak of World War 
Judicial decisions have, of course, been consulted, but court decisi 
lealing with the effect of World War II on treaty provisions have bee 
relatively few. As a consequence, Dr. MeIntyre has made extensive us 
of evidence of non-judicial origin, particularly statements by officials 
the Department of State, actions of Congress in appropriating money 
enacting legislation relative to particular treaty obligations, provisions « 
the postwar peace treaties, and, in the case of multilateral treaties, activiti 
f other party states or of the organizations created by such treaties 

To be sure, as the Karnuth case of 1929 relative to the Jay Tr 
teaches, Dr. MeIntyre’s finding as to termination of treaties may not pr 
an infallible guide to every future decision. Even so, cases like Arg 
v. Horn (241 F. 2d 258 (1957) ), decided after the completion of his manu 
script and holding that the Extradition Treaty of 1868 with Italy was on! 
suspended during World War II, continue to bear out the strength ot 
ridence on which Dr. MeIntyre’s finding is based. 

Another conclusion reached by Dr. McIntyre is that 


whether the intention theory, or the classification theory, or the muni 
pal standard of compatibility with national policy in time of war i 


applied, the result will normally be the same when the effect of w 
on a particular treaty is being considered. (p. 360.) 


This is a tempered conclusion, and Dr. MeIntyre’s study does reveal s 
instances in which differing views have been taken on particular treat! 
For example, the West German Government apparently regards the entir 
treaty of 1923 as abrogated; this is a position which the United State 
has not taken, although official doubts have been expressed as to the stat! 
of particular provisions of the treaty (pp. 163-64). 

A reviewer could go on at great length discussing data brought togeth 
by Dr. McIntyre pertaining to each of the treaties studied. But it w 
suffice to say that his book provides a veritable mine of information « 
cerning the treaties and period covered. From this information it clear 
appears that a troublesome problem still remains for United States pra 
tice and its interpretation: Just which branch or agency of the Governme! 


is to decide whether or not a treaty is abrogated or still in effect? 


Davip R. DEENER 

1 For expression of this view, see, inter alia, Brierly, The Law of Nations 255 
ed., 1955); Fenwiek, International Law 675 (3rd ed., 1948); Gould, An Introduet 
to International Law 345-346 (1957 
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Servitudes of International Law. 2nd ed. By F. A. Vali. New York: 
Frederick A. Praeger, 1958. pp. xvi, 349. Index. $12.50. 


The author of this book published the first edition a quarter of a century 
ago. As he suggests, servitudes have greatly increased during these 
twenty-five parlous years, although in the 1930’s it was customary to dis- 
parage their use and existence. Servitudes were found especially useful 
in resolving controversial boundary problems and in providing access to 
ports for land-locked states. Air, naval and other military bases on 
foreign soil represent another rather recent development in this field, one 
certainly not overlooked by the author, since he devotes an entire chapter 
(Ch. 17) to it. A related chapter deals with the Panama Canal Zone. 

This volume is divided into four parts, the first dealing with preliminary 
topics, including definitions, and the history and problem of international 
servitudes. ‘‘The Practice of States’’ deals with specific servitudes, be- 
ginning with fisheries (Ch. 7). Then follows an examination of rights 
of transit (Ch. 8), and common railway stations (Ch. 9), such as those 
between France and Italy, and France and Belgium, and more recently, 
stations on the German-Swiss frontier. In a specific case, action was 
instituted in the German Labor Court at Karlsruhe alleging wrongful 
discharge of a railway employee. The court, in dismissing the action, 
stated that this was a question of international law, and that since the 
employee worked in the common railway station in Basel, Switzerland, the 
German court had no jurisdiction (pp. 131 f.) 

Free zones and leases are discussed in Chapter 10. Succeeding chapters 
treat the use of waters and waterways, customs, free zones, and mining 
rights. Much more modern are the chapters dealing with practice bombing 
sites, and the use of foreign military bases (Chs. 16 and 17). After dis- 
cussing the bases acquired by the United States in the Caribbean, the 
author concentrates on the British bases and the bases made available to 
the United States by Britain in connection with the delivery by the United 
States of fifty destroyers to Great Britain (p. 230). The author does not 
concern himself with their legality, but confines his discussion to a factual 
account of the provisions of the lease agreements. He closes this subject 
by citing Vermilya-Brown Co. vy. Cornell.2. After a survey of American 
bases in the Philippines, Japan, Greenland, Iceland and Morocco (pp. 
236-249), the author reviews the history of the Soviet bases in Finland 
and Port Arthur (pp. 249-252). 

Chapter 18 is devoted to a comprehensive analysis of the character of 
the Panama Canal Zone and its legal relations, especially with the Republic 
of Panama. This individual treatment is justified by the author’s stating 
that he does so ‘‘partly because it is a case of particular importance, 
partly because it displays features not to be found in other cases of ad- 
ministration of foreign territories’’ (p. 254). Various parts of the Hay- 

‘See review by Edward Dumbauld, 27 A.J.I.L. 805 (1933). 

*335 U. S. 377; 93 L. Ed. 76; 69 S. Ct. 140 (1948). Rehearing denied, 336 U. S. 
928; 93 L. Ed. 1089; 69 S. Ct. 652. 
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Bunau-Varilla Treaty are quoted to demonstrate that the Canal Zone may 
not ‘‘be regarded for all intents and purposes as United States territory”’ 
The subsequent treaty of March 2, 1936, is also quoted to this 


(p. 255). 
end. The chapter closes with an examination of the case law which indi- 
cates that the courts of the United States have viewed the Canal Zone as 


foreign territory (pp. 261 ff.) 
The last three chapters in this part are entitled ‘‘Demilitarized Areas,”’ 


where appears a discussion of 


‘* Administration of Foreign Territories,’’ 
the situation in Cyprus under the treaty of July 1, 1878, and ‘* Miscel 
laneous Cases of Rights in Foreign Territory,’’ which closes with a section 
entitled ‘‘The Headquarters of the United Nations’? (pp. 295 ff.), wherein 
appears the agreement between the United States and the United Nations 
an extraterritorial status, according to the 


giving the ‘‘ Headquarters’ 
Part four of Vali’s book deals with the inferences to be 


author (p. 296). 
drawn from the practice of states, which he introduces with a quotation 


from a well-known writer: 


this indivisibility of sovereignty, though it belongs to Austin’s system, 
does not belong to International Law. The powers of sovereigns are 
a bundle or collection of powers, and they may be separated one from 
another.* 


In his final chapter, the author classifies the various combinations which 


may exist ‘‘in the sphere of rights in foreign territory’’ (p. 333) and 
illustrates them graphically. He concludes that most of the rights in 


**special-local’’ (¢bid. 


foreign territory may be described as 


This study of servitudes is the most comprehensive that has come to the 
attention of the reviewer during the many years he has been interested : 
in the development of international law. Students of that subject will be P 
well advised to make a careful study of Dr. Vali’s opportune contribution e 
to this field of law. 

Water H. E. JArcer 
1 
Grabiez dziet sztuki, Rodowéd zbrodni miedzynarodowej |The Depredatio 

of Works of Art, the Genealogy of an International Crime|. By Stanis 

law Nahlik. Wroclaw-Krakow: Ossolineum, 1958. pp. 482. 

This work is much wider in scope than the title suggests. Its real theme hi 
is the evolution of international protection of works of art in time of war. e( 
from times of antiquity down to the present. The book opens with a ti 
“‘recueil des causes célébres’’ of depredations and destruction of artistic la 
and cultural property in time of war. The account of these events 1 K. 
antiquity is brief and the detailed history begins with the ‘‘ Sacco di Roma” 

(1526). From that date on it continues to World Wars I and II. Obv- la 
ously it was not possible to make the recueil complete, a reservation which pr 
the author duly made. The recueil closes with an account of the Polish de 


3 Maine, International Law 58, quoted op. cit. 300. 


su 
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claims for the restitution of the treasures from the Royal Castle and the 
Cathedral in Krakow deposited in Canada. 

The strongest point of the book is an exhaustive review of the interna- 
tional literature concerning the protection of cultural and artistic property, 
beginning with Cicero, who formulated the principles which have only 
recently won recognition and embodiment in a legal rule, however pre- 
carious. The author widens our horizons in regard to the importance of 
writers hitherto considered secondary in the development of legal thought. 
An interesting analysis of the late medieval and renascence authors of 
Poland is an important contribution in this connection. 

The history of international practice in the protection and restitution of 
artistic and cultural property is dealt with simultaneously, demonstrating 
how the concept of cultural and artistic property and international interest 
in its protection developed. It begins with the early medieval prohibitions 
of the Popes, and includes an analysis of the Code of Chivalry, military 
articles, court decisions, and peace treaties, ending with international agree- 
ments affecting the conduct of war. 

The final chapter of the book deals with the International Convention 
for the Protection of Cultural Property of 1954, concluded under the 
auspices of UNESCO, which provides a platform for the reappraisal of 
the present international situation as regards protection of cultural and 
artistic property. 

Mr. Nahlik’s book was conceived in terms of the Marxist approach, which 
sees in a legal rule a part of an ideological superstructure predicated on the 
changing social and economic basis. Although the author’s effort to range 
historical facts according to those lines of thought has been executed with 
skill and talent, the results, to put it mildly, are not convincing. With 
all these reservations this is an interesting and stimulating book, and its 
extensive bibliography alone would justify its presence on any bookshelf. 


KAZIMIERZ GRZYBOWSKI 


The Definition of Law. By Hermann Kantorowicz. Edited by A. H. 
Campbell with an Introduction by A. L. Goodhart. New York: Cam- 
bridge University Press, 1958. pp. xxiv, 113. $3.00. 


This essay was written in 1939 as a part of an introduction to a projected 
history of legal science of which Dr. Kantorowicz was to have been co- 
editor. The history proposed to cover the sweep of the ages from ancient 
times to the present and also to touch upon international law, comparative 
law, canon law, and jurisprudence. World War II and the death of Dr. 
Kantcrowiez in 1940 cut short this ambitious endeavor. 

In the essay Dr. Kantorowicz is concerned with framing a definition of 
law to serve for a comprehensive history of legal science (which term he 
prefers to jurisprudence). The first point he takes up is the problem of 


definition itself. For scientific purposes a dictionary definition is not 


sufficient, he argues. Nor is the search for a scientific definition a search 


a 
a} 
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for a true statement. There is no true answer to the question ‘‘What is 
law?’’ and to proceed as if there were, is to fall into the error of the 


school of ‘‘ verbal realism’’ (as Dr. Kantorowiez terms it). 


Instead Dr. Kantorowicz advances the method of ‘‘conceptual prag- 
matism.’” In this method a scientific definition is put as a proposition: 
‘‘what ought to be understood by law’’ for the scientific purposes at hand. 
Obviously various definitions may be proposed, and to evaluate among 


them Dr. Kantorowicz would use the test of comparative usefulness. 


Dr. Kantorowicz then proceeds to consider what he calls ‘‘useless 


eriteria’’ of law. In the course of dismissing various 


he also dismisses as inadequate for scientific purposes several familiar 
notions of law. Among these are: law as positive law, law as only the 
rules enforced by courts, law as a product of the will of the state, law as 
only absolutely binding rules, and law as consisting of ‘‘real facts’’ (he 
includes in this last category attempts to define law in terms of the behavior 


of judges). Of course, Dr. Kantorowicz has a definition to propose. It 


is: ‘‘A body of rules prescribing external conduct and considered justici- 


able.’’ The bulk of the essay is devoted to explanation and justification 
of his definition and its several elements. 

As Professor Goodhart points out in his introduction, Dr. Kantorowicz 
did not propose his definition as the only possible one. Nor is it likely 
that it will quiet controversy. Questions will remain even after Dr 
Kantorowiez’ skillful defense of his definition. Why limit law to prescrib- 
ing external actions only? Why not internal as well? What is meant by 
**justiciable’’? But such questions serve rather to underline the provoea- 
tive quality of the essay as opposed to the didactic tone that often triumphs 
when matters of definition are under discussion. 

Furthermore, it is good to have the problem of the definition of law 
attacked by someone with the catholicity of learning of Dr. Kantorowicz 
And it is refreshing to have borderline cases like the rules of baseball dis- 
cussed in relation to a proposed definition of law (incidentally, Dr. Kantoro- 
wicz is willing to class such as law in terms of his definition). A by-product 
of the broad approach adopted by Kantorowicz of interest to international 
lawyers is his inclusion of international law within his definition. Indeed, 
he has borrowed from international law a key term in his definition 
**justiciable.’’ 

It was a happy thought to have this essay published, even though th: 
larger project did not reach fruition. 

Davip R. DEENER 


Abendlindische Rechtsphilosophie. By Alfred Verdross. Vienna: Springer: 
Verlag, 1958. pp. x, 270. Index. 8.5.95, paper; 8. 6.65, cloth. 


While within the framework of this JourNAL only a few words can be 
said about the book under review, it seems essential to direct the attention 


of international lawyers to it. In this work Professor Verdross gives @ 
brief but nevertheless detailed, deep, objective and clear exposé of the Oc- 


useless ecriteria,’’ 
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cidental philosophy of law since Greek times. He traces the development 
of the oldest type of philosophy of law, that of natural law: the ‘‘tradi- 
tional’’ natural law of the Greeks, Cicero and the Catholic Middle Ages 
and the ‘‘classic’’ natural law of the sixteenth, seventeenth and eighteenth 
centuries. He fully reviews the positivistic schools of the nineteenth and 
twentieth centuries, the analytical as well as the sociological schools in their 
many shades. Finally, he describes the powerful return of natural-law 
thinking in our own times. He concludes with a critical evaluation of the 
nearly three-thousand-years-old Occidental philosophy of law, and with 
an exposé of what he considers the legitimate natural law deduced from 
man’s nature. The book is restricted to the Occidental philosophy in 
Europe and does not consider its influence and development in the overseas 
countries belonging to the Occidental culture, nor does it deal with non- 
occidental cultures. 

Free from any fanaticism or prejudice, fully recognizing the legitimacy 
of all three main types of philosophy of law, extremely restrained, as far 
as natural law goes, which the author correctly holds to be a part of ethics, it 
is a brilliant work, the result of life-long thinking and studies. 

In a period when Occidental culture is fighting for its very survival, when 
international law. built on the values of that culture, is challenged, 
not only by competing, although compatible, non-Occidental cultures, but 
also by the essentially incompatible Soviet ideology—in such a period it 
is necessary that the Occident become again fully conscious of the funda- 
mental values of our culture which must play an important réle in the 
shaping of the international law of the future, built on the Occidental value 
of human dignity. Just as Professor Verdross as an international lawyer 
has had to dedicate his life also to the philosophy of law, the book under 
review is indispensable reading, not only for philosophers of law, but also 
for international lawyers. 

Joser L. Kunz 


Edmund Burke and the Natural Law. By Peter J. Stanlis. Preface by 
Russell Kirke. Ann Arbor: University of Michigan Press; Binghamton, 
N. Y.: Vail-Ballou Press, 1958. pp. xiii, 311. Index. $5.75. 

If it should seem difficult for some readers to see why a whole book is 
needed to prove what ought to be obvious to any one who has read Burke 
at first hand, or perhaps read only ‘‘Conciliation with America’’ and the 
‘Reflections upon the French Revolution,’’ the explanation probably lies 
in the fact that so many writers a generation or two ago confused the old 


traditional ‘‘law of nature’’ with the new ‘‘law of a state of nature,’’ with 
the result that the great name of Burke suffered in the process. Burke’s 
attack upon the excesses of the French Revolution appeared to certain 
liberals to be an attack upon the fundamental principles of human liberty, 
when in reality it was no more than an attack upon an artificial conception 
of liberty which, Burke held, could only lead to the destruction of liberty. 
To an extravagant admirer of Burke, such as the author, and indeed the 


| 
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reviewer, these misinterpretations simply must be corrected even at th: 
expense of what might be said by some to be unnecessary detail. 

In two introductory chapters the author surveys first the philosophic 
content and historical importance of the natural law, then the connection 
between natural law and revolutionary ‘‘natural rights.’’ These two 
background chapters are followed by a study of Burke’s attitude toward the 
natural law in all of its manifestations and misinterpretations—the law of 
nations, revolutionary ‘‘natural rights,’’ ‘‘human nature,’’ chureh and 
state, and the sovereignty of natural law. References to the literature of 
Burke’s time and of later critics and commentators are extensive, so that 
the volume, in spite of its more restricted title, constitutes rather a study 
of political theory revolving around one of the greatest of philosopher 
Statesmen. 

To associate Burke with the fantastic conception of rights arising in 
state of nature or rights originating in a social compact is indeed his 
torically so inaccurate as to justify the author’s effort to correct it. Less 
unpardonable has been the designation of Burke as a conservative with 
understanding or sympathy for human rights. His standard of a states 


man was ‘‘a disposition to preserve’? combined with ‘‘an ability to im 
prove.’’ It was a standard of ordered liberty, of respect for constitutional 
traditions as against abstract theories of right. Confronted with the 
tyranny of the mob, Burke gave us a statement as true today as in th 
period of the French Revolution: 

[t is ordained in the eternal constitution of things that men of 

intemperate natures can not be free. Their passions forge their 

fetters. 
It might be classed among the first principles of the natural law. Whether 
Burke’s sense of law and order may not at times have led him to feel less 
keenly the injustices that led to revolution may, indeed, be argued. Th 
question is an acute one at the present day. 

C. G. FENwick 


Existenzialismus und Rechtswissenschaft. By Georg Cohn. Basel: Kom 


missionsverlag Helbing & Lichtenhahn, 1955. pp. 192. 


The aim of this book is to establish a science of law on the basis of 4 
‘‘new’’ apprehension of law, which the author calls ‘‘existential,’’ in op 
position to the traditional ‘‘conceptual’’ jurisprudence (Begriffsjurws 
prudenz). Conceptual jurisprudence, in the author’s opinion, conceives 


of law in ‘‘norms’’ (that is, general rules) or abstract ‘‘conecepts.’’ Con 
sequently, a concrete case implying a conflict of interests can be decided 
only by the application of a pre-established general norm from which th 
judicial decision is derived. According to existential jurisprudence, on th 
contrary, law—the ‘‘real’’ law—is immanent, not in a general norm, but 
in the concrete situation and can be found only by a careful analysis ©! 
the facts involved in the case at hand. Therefore, the judge in deciding 4 
case should not be bound by pre-established general norms. Only then ¢a! 


his decision be satisfactory, that is, just. 
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The view that the ‘‘real,’’ the just, law is immanent in reality, that is, in 
the nature of facts, is not at all a new theory; it is the old natural-law 
doctrine, and, like that doctrine, is based on the logical impossibility of 
finding in reality, in that which is, the answer to the question what ought 
to be or to be done. The author presents his natural-law doctrine as 
existentialism because he erroneously identifies general legal norms with 
abstract concepts. Existentialism he understands as a philosophy which 
denies the possibility of grasping reality by abstract concepts and hence 
substitutes for conceptual thinking (Begriffsdenken), which is the result of 
a passive-negative attitude toward reality, ‘‘reality-thinking’’ (Wirklich- 
keitsdenken), which implies an active-positive attitude toward reality. 
What the author means by this kind of existential ‘‘thinking’’ is not quite 
clear; but it is of no importance as far as existential jurisprudence is con- 
cerned. For, in his opinion, existentialism in the field of law is reached 
when judicial decisions are not bound by pre-established general norms, and 
‘‘oeneral norms’’ mean, according to the author, the same as abstract 
concepts. However, a general norm is something quite different from an 
abstract concept. A norm prescribes an object, especially a definite be- 
havior, by expressing the idea that it ought to be. Behavior that cor- 
responds to the norm is ‘‘good,’’ represents a positive value; behavior that 
does not correspond to the norm is ‘‘bad,’’ represents a negative value. A 
concept describes an object by indicating its essential attributes. The 
meaning of a concept is not that the object ought to have the attributes in- 
dicated. That an object has the attributes does not imply its goodness, and 
that it does not have the attributes does not imply its badness. The concept 
does not—as does the norm—constitute a value. If an object has the 
attributes indicated by the concept it can be, if it has not the attributes, 
it cannot be subsumed under the concept; but in the latter case it can be 
subsumed under another concept. A norm is the function of an act of will, 
a concept is the function of an act of thinking. 

A judicial decision is not an act of thinking but an act of will; and the 
difference between a judicial process bound, and a judicial process not 
bound, by pre-established general norms is not a difference between two 
legal sciences, but between two legal techniques postulated by two op- 
posite legal policies. The legal policy according to which judicial decisions 
should not be bound by pre-established general norms has been advanced 
in Germany by the so-called ‘‘free-law’’ movement. The opposition be- 
tween those who prefer the one and those who prefer the other policy is 
almost as old as the law itself. Whether a legal system corresponds to the 
one or to the other legal policy, the science describing the system, that is, 
an objective science of law, can fulfil its function only by forming and 
applying abstract concepts, such as law, obligation, right, sanction, juris- 
diction, judicial decision and so on. The so-called existential theory of law 
is a mixture of a natural-law doctrine and the legal policy of the old free- 
law movement. 


Hans KELSEN 
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Human Rights and World Order: The Struggle for Human Rights in th 
United Nations. By Moses Moskowitz. New York: Oceana Publications, 
1958. pp. xii, 259. Appendices. Index. $3.95, 


While this book is a thoroughly documented study—there are twenty 


eight pages of notes with hundreds of citations to primary sources—it also 


reflects the personal knowledge acquired by the author who has been, since 
1947, representative of the Consultative Council of Jewish Organizations 
to the U. N. Economie and Social Council. 

Persons concerned with the program and work of the United Nations in 
the field of human rights have found it difficult to get a comprehensive yet 
detailed picture of an extremely complex situation. The Yearbooks on 
Human Rights, now in ten volumes, are helpful, but only as source books 


The great need for a single, authoritative work is filled by Human Rigi 
and World Order. It would be desirable, however, if provision were mad 
for keeping this book up to date by revision every few years. 

A special value of this book is its treatment of special issues with regard 
to which it is difficult to get information without resorting to the welter ot 
original documents; ¢.g., the concern in the United Nations with racial 
discrimination in the Union of South Africa; the many and complex prob 
lems relating to the implementation of human rights through the adoptior 
of covenants; the question of the right of an aggrieved individual to fil 
charges or claims; the proposal of Uruguay for the creation of a U.N 
Attorney General who would look after the rights of individual claimants 
Another helpful feature is the reprinting, in one of the appendices, of 
draft covenants on human rights. 

The author is in favor of vesting in aggrieved individuals the righ 
to invoke covenanted human rights, or, as an alternative, the adoption o! 
the Uruguay-sponsored proposal. But, as the author points out, it Is 
necessary first to get the United Nations, with its eighty-two Members, t 
agree on proposed covenants, and this seems to be an insuperable obstac! 
to the advancement of human rights; unless, perhaps, the United States 
were to drop its obstructionism or indifference, and assume a position 0! 
leadership in the struggle for human rights. 

Mitton R. Konvirz 


La Belgique et les Nations Unies. Etude préparée par une commission di 
l’Institut Royal des Relations Internationales pour la Dotation Carneg! 
pour la Paix Internationale. New York: Manhattan Publishing Com- 
pany, 1958. pp. xii, 372. Index. $3.00. 


This case study of the Belgian experience with and in the United Na 
tions, prepared with admirable objectivity and scholarly thoroughness, }s 
particularly useful to the student of the United Nations. Meticulous 
quantitative studies of both the debates in the Belgian Parliament and 0! 
press articles devoted to United Nations matters are very revealing. Th 
views among Belgian scholars concerning the Dumbarton Oaks draft and 
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the United Nations Charter, and the contribution of its remarkably able 
and eminent representatives at the San Francisco Conference, are presented 
and their general tenor synthesized. Finally, the part played by Belgian 
representatives, both permanent and ad hoc, with respect to the important 
issues Which have come before the United Nations bodies since 1945, is well 
summarized, 

At San Francisco Belgium was opposed to the Security Council veto as 
accepted, and it gave strong support to the plan for an international police 
force. Very early its representatives saw clearly the necessity for regional 
arrangements, but above all for great-Power harmony, at the same time that 
they anticipated trouble in maintaining it. Likewise, as strong supporters 
of the International Court of Justice, they fought in vain for the obligatory 
adjudication of legal questions, and finally settled for the general agreement 
on the Optional Clause. Belgium worked hard to increase the power 
of the General Assembly, and opposed any provision for expulsion from 
the United Nations. Its energetic insistence on the reservation of domestic 
questions anticipated its later stand for freedom of action of colonial 
Powers with regard to their non-self-governing possessions. While Belgium 
had grave reservations about some crucial provisions of the Charter as 
accepted at San Francisco, it nevertheless ratified it, with obvious resigna- 
tion, in the belief that even a bad charter was better than none. 

Faced by the facts of Soviet obstructionism, particularly after the coup 
d’ Etat in Czechoslovakia, Belgium came out strongly for regional arrange- 
ments, abandoning its earlier hesitation motivated by the fear of arousing 
Russian irritation. Thus, it accepted with some regret the return to the 
alliance system, carefully harmonized, however, with the principles of 
Article 51 (individual and collective self-defense). Belgium also admitted 
the necessity of a frank dependence on the power of the United States for 
the maintenance of world peace. The abusive and frequent use of the 
veto by the U.S.S.R. was particularly resented by the Belgian delegates. 

Certain prejudices of the Belgian Government were revealed in its strong 
opposition to efforts to broaden the prerogatives of the Trusteeship Council, 
when it insisted strongly, invoking Article 2, paragraph 7, of the Charter, 
that any effort to extend the trusteeship system to the non-self-governing 
territories was a violation of the original intentions of the delegates at San 
Francisco, and a violation of the Charter itself. It should be added, too, 
that Belgium had strong misgivings as to the probable results of the ad- 
dition of so many small Afro-Asian states as Members, for fear it would 
modify the balance of power in the General Assembly. 

JoHN B. WuHirTon 


UNESCO: Purpose, Progress, Prospects. By Walter H. C. Laves and 
Charles A. Thomson. Bloomington: Indiana University Press, 1957. 


pp. xxili, 469. Index. $7.50. 


Lawyers and political scientists have come to know UNESCO primarily 
through two international learned societies, created under its tutelage in 


‘ 
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the late 1940's, namely, the International Association of Legal Science and 
the International Political Science Association. Both have established 
for considerable numbers of Americans forums in which friendships have 
been established in many parts of the world, through which have de 
veloped exchanges of books, articles and even teaching platforms. In- 
eredible as it now seems, these currently essential associations had to await 
the initiative taken by UNESCO before they were born, and each still 
relies in large part on UNESCO appropriations to continue what has come 
to be a vital service in the international exchange of experience and ideas 

Walter H. C. Laves and Charles A. Thomson have been close to UNESCO, 
both as members of its staff and of the United States National Commission 
Their record of UNESCO's first decade is, therefore, authoritative. They 
have provided a most readable and inclusive account of UNESCO’s mam 
moth operation as well as a penetrating evaluation of its activities and its 
potentials. They open to view not only the activities of which lawyers and 
political scientists know much, but also the wide area of general education 
to which UNESCO has devoted much of its energies. 

Americans are criticized for failure to appreciate UNESCO’s value as an 
instrument of foreign policy. The authors find that successive Secretaries 
of State have shown little appreciation of UNESCO's importance in 
strengthening values needed in a free and peaceful world communit) 
The authors are realistic in their criticism, however, for they discern no 
major effect of UNESCO in alleviating the tensions of the cold war. This 
failure they lay partly to the failure of the United States to seek to involve 
UNESCO in such an activity and partly to the effort of the U.S.S.R. sine: 
its admission in 1954 to make UNESCO an instrument of value in its 
effort to win friends and allies in the cold war rather than as an instrument 
to reduce the tensions which have created cold-war conditions. 

Soviet participation in UNESCO seems to the authors to have challenged 
the agency’s basic assumptions, which were those of Western democratic 
liberalism, namely, that education, information and personal association 
will help international understanding, and that understanding will con- 
tribute to peace. Yet Laves and Thomson do not regret Soviet participa- 
tion, since they feel that increased association of Soviet scholars with their 
counterparts abroad may lead to a demand for an even greater degree of 
freedom within the U.S.S.R. which the Soviet Government may not be able 
to curb or control. 

No experienced administrator can expect any agency to be successful 
in all things, the more so if its program has imaginatively conceived ele- 
ments and is developed through discussion in a general conference com- 
prising delegates from many cultures. Obviously some errors will be 
made, both in conception of programs and in their execution, yet the authors 
are probably right in concluding that UNESCO has been a useful instru- 
ment in furthering international intercourse and could be more useful if 
governments were to devote the skill of more outstanding people and 
greater financial resources to its activities. 

Lawyers have definitely benefited from the activities of two of the 
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UNESCO-sponsored learned societies. Judging by this experience it 1s 
possible that Laves and Thomson might have chosen to give more encourage- 
ment to the development of the learned society aspect of UNESCO’s work. 
These societies produce by indirection imaginative and useful programs 
requiring less administration at UNESCO headquarters than projects ad- 
ministered directly. Like great philanthropic foundations, UNESCO is 
always tempted to perform a task itself, while it might be more effective 
if it stimulated development of more non-governmental organizations of 
scholars and experts. These people, once they have been brought together 
with expenses paid to an organizational meeting, can be counted upon to 
earry out UNESCO’s purposes with less expense to the parent agency 
than if that agency had sought to conduct the operation itself. The 
scholars will work for expenses alone, while bureaucrats require salaries. 
To be sure, UNESCO cannot count on eliminating the learned societies 
from its budget once they have been created, for scholars are notoriously 
poor, but experience has shown that the annual grants provided to learned 
societies by UNESCO provide real value in most cases. If these expenses 
are audited to make sure that UNESCO funds are not misused, the govern- 
ments that contribute to the UNESCO budget can have reason to conclude 
that to the extent that international interchange of ideas and experience 
has value in preserving the peace, they are obtaining the maximum value 
possible from their frances, pounds, rupees or dollars. 
JOHN N. HAZARD 


De Gespecialisecrde Organisaties. Hun Bouw en Inrichting |The Special- 
ized Agencies: Their Structure and Organization]. By H. G. Schermers. 
Leiden: A. W. Sijthoff, 1957. pp. xii, 221. Index. 


In this volume a young Dutch scholar has provided students of inter- 
national law and organization with a useful study of the legal position 
of the Specialized Agencies of the United Nations, and of their structural 
and organizational similarities and differences. After a general, in- 
troductory chapter in which the problem of co-ordination among the many 
functional agencies is discussed and their position in international law is 
examined, Dr. Schermers takes up in turn the membership, organs, and 
activity of the Specialized Agencies. By activity is not meant function or 
field of activities but methods of operation and procedure, such as drafting 
of conventions, recommendations, publications, finances, and sanctions. 

Dr. Schermers states that the international position of the Specialized 
Agencies resembles that of the Vatican between 1870 and 1929, when it was 
generally regarded as a subject of international law, even though it 
possessed no territory. He would further strengthen the legal position 
of international organizations by revising Article 96 of the Charter of 
the United Nations and Article 34 of the Statute of the International Court 
of Justice so as to give the General Assembly the power to confer on them 
the right to appear before the Court as parties. He suggests a common 
membership for the United Nations and the Specialized Agencies as a means 
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of facilitating co-ordination and of keeping political questions out of the 
technical organizations. He recommends collective recognition of new 
governments and states by the General Assembly of the United Nations. 

In conclusion Dr. Schermers considers an amalgamation of the United 
Nations and the Specialized Agencies into one self-embracing organi- 
zation; the differences among the agencies do not present an obstacle to 
such amalgamation. 

This is a good study of the Specialized Agencies, descriptive rather 
than critical. 

AMRY VANDENBOSCH 


Annuaire européen |European Yearbook|. Vol. 1V. Published under the 
auspices of the Council of Europe. The Hague: Martinus Nijhoff, 1958. 


pp. xxi, 708. Index. Gld. 37.50. 


‘*La Relance européenne’’ (The New Drive in Europe) is the title of the 
leading article of this Yearbook to welcome into the integrative system of 
the Council of Europe the European Economic and Atomic Energy Com- 
munities. This fourth issue of the Yearbook, by decision of the Com 
mittee of Ministers of the Council of Europe, continues on a permanent 
basis a publication first authorized for a trial period. The annual selection 
of articles serves well to provide an annual appraisal of the numerous 
activities which are working together under or in co-operation with the 
Council of Europe toward its goal of integration. Chronologies in the 
12 documentary chapters for the year covered, 1956, provide diaries of 
organization action, and some half dozen charters, conventions, et cetera, 
complete to 1956 a record which has been lagging. 

This volume contains the official French and the approved English 
versions of the Treaty establishing the European Economic Community, its 
annexes and its 12 protocols, as well as the Final Act of Rome, March 25, 
1957. The English text (51 A.J.I.L. 854-954) of the treaty and two other 
instruments printed in this JOURNAL, is accurate but in alternative lan- 
guage. These documents take more than a third of the volume. The 
Treaty establishing the European Atomic Energy Community and the 
Convention on Common Institutions (51 A.J.I.L. 955-1004) and a protocol 
are held over to the next Yearbook. The entire system is optimistically 
discussed in the paper ‘‘La Relance européenne’’ by C. F. Ophiils, head of 
the German Delegation to the Brussels Conference, with EURATOM 


analyzed in relation to the energy problem by Louis Armand, Chairman 


of its Commission, and discussed with respect to European organization 
by George R. Nelson of the Council of Europe Secretariat. 

The Common Assembly of the European Coal and Steel Community 
provides the political nexus of the several communities. Its function 1s 
examined in a paper by Mr. M. F. F. A. de Nerée tot Barberich, and the 
external relations of E.C.S.C. (French: C.E.C.A.) by Professor Riccardo 
Monaco of Rome. Einar Lgchen, in an enlightening comparison, discusses 
the parliamentary characteristics of its Common Assembly, and the organs 
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of the Council of Europe, the Nordie Council, N.A.T.O., the Western 
European Union and Benelux. <A British view of ‘‘Strasbourg in Per- 
spective’’ is provided by R. W. G. Mackay, while Ludwik Gelberg of 
Warsaw produces some observations on the problem of European unification 
from one sector of the Communist bloc. Professor R. L. Bindschedler of 
Berne points out the limitations which the neutrality of Switzerland puts 
upon it in participating in the integration of Europe. 
Denys P. Myers 


La Réforme du Conseil de UEurope. By Pierre Duclos. Paris: Librairie 

Générale de Droit et de Jurisprudence, 1958. pp. 527. Fr. 3,980. 

This volume, published in a collection sponsored by the Union of 
European Federalists, is a pathetic document about a pathological case: 
the Council of Europe, which is still trying in vain ten years after its 
creation to overcome the impotence and paralysis to which it has been 
condemned by its very Statute. 

Mr. Duclos’ study is a detailed survey of the countless proposals which 
have been made since 1949 for the reform of the Council. The book begins 
with a brief history of the reform movement and of the organization’s 
successive attempts at playing a meaningful role. The various reform 
proposals are discussed in the rest of Mr. Duclos’ text and listed in the 
documentary annexes which occupy the second half of the volume. The 
author concludes on a note of almost total helplessness; even those proposals 
which would have amounted merely to an improvement of the present 
set-up, rather than to a deep transformation, have been rejected or pigeon- 
holed by the Committee of Ministers. The few amendments or new prac- 
tices accepted by the Ministers have had very little impact on the organi- 
zation. 

Mr. Duclos’ painstaking inventory of dead suggestions tends to create 


‘ 


among his readers the same ‘‘kind of dizziness’’ which he himself experi- 
ences. He is right in concluding that the real problem is the creation of 
a European political authority capable of ‘‘taking European decisions.’’ 
But until European solidarity becomes more real, it will be pointless to try 
to reform the Council of Europe, as the author recognizes in his very last 
sentence. There comes a time when Sisyphus should take a holiday. 


STANLEY HOFFMANN 


The 1.L.0. in a Changing World. Report of the Director-General to the 
42nd Session of the I. L. O. Conference, 1958. Geneva: International 
Labor Office, 1958. pp. 127. $1.00. 


Attention of the readers of the JouRNAL is drawn to this Report. Unlike 
previous Reports confined to an annual account of the activities of the 
[.L.0., this Report represents an attempt ‘‘to look at the [.U.0.’s work as 
a whole in the perspective of change over a period of years.’’ One of the 
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major trends in the Organization has been ‘‘the steady growth of opera 
tional activity over a period of years in response to the practical needs of 
the current world social situation.’’ The key areas of I.L.0.’s concern 
are reviewed, and the Director General, Mr. David A. Morse, develops 
the theme that, widespread as have been the activities of the Organization 


in response to needs for social action, there is yet a gap: ‘‘There remains 
the need to be able to understand and deal constructively with social prob- 
lems in their concrete shape as they arise in specific times and places. 


This need,’’ he argues, ‘‘is primarily a matter of education, and of education 
in the classical sense of the development of the individual’s latent capacities 
which will enable him to assume social responsibilities and to help work 


out in his own way the solutions to the social problems of his community’’ 
(p.7). This is an eminently useful and stimulating account of the I.L.0.’s 


work and prospects. 
Leo Gross 


The International Protection of Trade Union Freedom. By C. Wilfred 
Jenks. London: Stevens & Sons; New York: Frederick A. Praeger, 
1957. pp. xi, 592. Index. $15.00. 


For the student of the evolution of international procedures for the 
protection of human rights this is a fascinating book. It is mainly, though 


not exclusively, devoted to an exposition and analysis of the body of case 
law and the growth of customary rules and principles which have emerged 
from the ‘‘allegations procedure’’ for the protection of trade union rights 
which was agreed upon by the International Labor Organization and the 
Economie and Social Council of the United Nations in 1949-50. 

The right of association for all lawful purposes has been among the 
principles of special and urgent importance to which the International 
Labor Organization has been committed since the Treaty of Versailles 
(Article 427). Conditions during the inter-war period were not propitious 
for the adoption of an international convention embodying a clear-cut 
obligation to give effect to the principle. An attempt to secure the adop- 
tion of a general convention concerning freedom of association was 
abandoned in 1927. The Declaration of Philadelphia of 1944 reaffirmed 
that ‘‘freedom of expression and association are essential to sustained 


The time to formulate precise standards of freedom of associa- 


progress. ’’ 
tion for trade union purposes and to establish special international ma- 


chinery for its protection came, however, only after the second World War. 


Strong encouragement of action to this effect was given by the Economic 
and Social Council (resolutions 52(II), 84(V) and 239(IX)) and by the 
General Assembly (resolutions 128(II) and 279(III)) of the United 
Nations. The Freedom of Association and Protection of the Right to 
Organize Convention, 1948, is the most important instrument setting forth 
the substantive international law on the subject. It was followed in 1949 
by the Right to Organize and Collective Bargaining Convention. 
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The Constitution of the International Labor Organization provides for 
the implementation of these and all other international labor conventions 
in various ways: the reporting by governments on both ratified and un- 
ratified conventions; the right of industrial associations of employers and 
workers to make representations; complaints by states parties to conven- 
tions; inquiries initiated by the Governing Body of its own motion or on 
receipt of a complaint from a delegate to the Conference; reference to the 
International Court of Justice. 

In addition to these procedures which apply to all international labor 
conventions, the International Labor Organization has, on behalf of the 
United Nations as well as on its own behalf,’ made special procedural 
arrangements for the international protection of trade union rights. As 
originally conceived, these consisted of the establishment of a ‘‘ Fact-Finding 
and Conciliation Commission on Freedom of Association,’’ to which the 
Governing Body, the Conference, the Economie and Social Council and the 
General Assembly can refer for impartial examination and investigation 
any allegations of infringements of trade union rights which are received 
either from organizations of workers or employers or from governments. 
With the exception of cases under the complaint procedure of the Constitu- 
tion mentioned above, no complaint can be referred to the Fact-Finding 
and Conciliation Commission without the consent of the government con- 
cerned, a provision as to which serious reservations were expressed when 
consultations between the United Nations and the International Labor 
Organization took place in 1949." 

In their original form the arrangements provided that any communication 
alleging the violation of trade union rights would be examined, in the first 
instance, by the ofticers of the Governing Body. If the officers found that 
a prima facie case had been made out, they would circulate the complaint 
to the Governing Body as a whole and it would be open to any member of 
the Governing Body to suggest the reference of the case to the Commission, 
subject to the consent of the accused government. The arrangement as 
planned did not prove effective in practice. 

The 1.L.0. found an ingenious way to overcome the difficulty: In No- 
vember, 1951, the Governing Body entrusted the preliminary examination 
of allegations to a wider group of its members and established for this 
purpose a ‘‘Committee on Freedom of Association’’ and the examination 
of cases by that Committee has developed in practice from a preliminary 
review of the desirability of requesting the government concerned to give 
its consent to allegations being referred to the Fact-Finding and Con- 
ciliation Commission into what is in substance an examination of the 
merits. On account of its less formal character and the fact that it 
continues to be in form a preliminary review by a committee advising the 
Governing Body, the consent of the accused government is not required. 


This development has occurred with the active co-operation—at the time 


1 Decisions taken at the 109th to 112th Sessions of the Governing Body of the I.L.0.; 
O77 


resolutions of the Economie and Social Council 239 (IX) and 277 (X). 
“U.N. Doe. E/1566, paragraphs 11-13. 


) 
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of the writing of Mr. Jenks’ book—of sixty-six governments in all parts of 
the world. Such co-operation has been forthcoming because this develop- 
ment of the procedure corresponds to a real and generally recognized need. 

Dr. Jenks supplements the case law of the Committee with the views of 
the Committee of Experts which examines the reports of governments and 
with the findings of the Committee on the Freedom of Employers’ and 
Workers’ Organizations from Government Domination and Control which 
sat in 1955-1956 under the chairmanship of Lord MeNair. This survey 
had been prompted by controversies which arose with regard to the appoint- 
ment of employers’ and workers’ delegates to the Conference from states 


with socialized economies. 


In addition to the presentation of its main subject, the book gives a 
masterly introduction to the constitution, structure and general pro- 
cedures of the International Labor Organization and an incisive analysis 
of the special status of the I.L.O. as a tripartite body among purely govern- 
mental international organizations and of the consequences which flow 
from this tripartite character for the development of international law and, 


in particular, of the law of treaties. 
EGON SCHWELB * 


Boundary Waters Problems of Canada and the United States. (The Inter- 
national Joint Commission 1912-1958.) By L. M. Bloomfield and Gerald 
F. Fitzgerald. Toronto: Carswell Co. Ltd.,1958. pp. x, 264. Appendix. 


Index. 


The world-wide increasing need for utilization of water resources has 


in recent years led to an increasing concern with the legal regime governing 
international inland waters. The International Joint Commission, created 


by the Treaty of 1909, is unique amone international institutions because 
| 


of its long-continued (46 years) operation as a judicial, investigative, and 
administrative body with regard to waters of common concern to Canada 
and the United States. The principles and modes developed and followed 


by the Commission furnish a rich source for the guidance of those seeking 


pragmatic solutions to similar problems elsewhere. The work of the Com- 
mission also demonstrates that the settlement of international water prob- 
lems can be peacefully worked out between good neighbors. 

Unfortunately, little has been written of the Commission’s work since 
Chacko’s The International Joint Commission (1932) ,' and the instant book 
does not, nor was it intended to, fill that gap. In the words of the 
Canadian authors: 

This work does not purport to be in the nature of a scholarly and 
exhaustive survey of all material that has become available since the 
publication of Dr. Chacko’s book, but it constitutes a modest attempt 
on the part of the authors to make a factual contribution to current 

* The views expressed in this review are those of the author and do not necessarily 
reflect the official opinion of the United Nations Secretariat. 
1 Reviewed in 27 A.J.I.L. 187 (1933). 
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discussions on international rivers through a summary of the experi- 
ence of the International Joint Commission since its inception and 
the collection of documentary material associated with its work. 
The summary of the Commission’s experience is presented in two parts, 
and the documentary material in an appendix. 

The heart of the book, and its most valuable contribution to the general 
subject, is Part 1l—summaries of the 71 cases coming before the Com- 
mission from its inception to mid-1958. Each summary indicates the treaty 
article under which the Commission had jurisdiction; the factual situation 
involved; the parties’ leading arguments insofar as they relate to inter- 
national law, past practices and principles developed by the Commission 
and interpretation of the treaty; and the disposition of the case. Perusal 
of the parties’ arguments indicates, as is to be expected, that neither side 
has always been wholly consistent. But such is the substance from which 
law evolves. 

Of particular interest at the present time is the summary of Docket No. 
51, the Columbia River, a matter which is still unsettled. The views put 
forward in the United States and Canada both in and out of the Commis- 
sion are fairly summarized. But the authors’ interpolation that Article 


99 


Il of the treaty ‘‘contains the much discussed Harmon Doctrine’’ is not 
universally accepted. 

Part | opens with a brief discussion of the Commission’s historical ante- 
cedents. However, the account of the treaty negotiations is too brief to 
be of any real value. This is followed by chapters discussing the Com- 
mission's judicial, investigative, and administrative functions. Part I 
closes with the authors’ brief but valuable appraisal of the conclusions 
to be drawn from the Commission’s labors. Superb use of footnotes has 
been made to cross-reference the discussion in Part I to the docket sum- 
maries in Part II. 

The Appendix contains, inter alia, the treaties and implementing statutes 
pertaining to the Commission’s work, its rules of procedure, an excellent 
selected bibliography, and a useful map. The book’s usefulness is also 
enhanced by an excellent index. 


WILLIAM L. GRIFFIN 


Die Rechtsquellen des internationalen Wassernutzungsrechts. By F. J. 
Berber. Miinchen: R. Oldenbourg Verlag, 1955. pp. 206. Index. 


DM. 17.50. 


This comparatively slender volume, published almost four years ago, 
represents the laudable and interesting undertaking by a German law pro- 
fessor of tilling a quite stony and heretofore little-plowed field in interna- 
tional law, viz., that of the rules governing the use of international drain- 
age basins, especially rivers. This subject has gained tremendous practi- 
cal importance in recent years and, consequently, attracted increasing at- 
tention from scholars. As it may be remembered, the topic formed the 
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basis of a lively discussion during the 48th Conference of the International 
Law Association, held at New York in September, 1958. 

Professor Berber approaches the object of his inquiry from a deliberately 
chosen vantage-point and upon a carefully planned methodological route 
After circumscribing his problem and canvassing the various views ex 
pressed by preceding students of the question, he examines and assesses the 
legal significance of possible sources of customary international law in this 
area, especially international treaties, decisions and opinions of interna- 
tional tribunals and other agencies, and municipal legislation and adjudica 
tion. At the end of his detailed and rigorous investigation the author 
I 


concludes that no generally applicable rules can be gathered from any « 
these three bases and that only the carefully analyzed and classified inter 
national treaties may have some, though at best merely regional, law- 
creating effect. Professor Berber then turns to the general principles of 
law recognized by civilized nations as another potential source of interna- 
tional rules governing his subject, such as, particularly, the principles 
proscribing abuse of rights, requiring good faith, or ordaining mutual 
restrictions in the interest of neighborliness. But again he is forced to 
find that the existing divergencies in national conceptions and the vagueness 
of these principles prevent the legitimate resort thereto for the solution o! 
interest conflicts in the use of international waters. Thus the author is 
thrown back upon the unholy dogma of unqualified territorial sovereignty 
and the resulting exasperating dilemmas. He extricates himself from this 
tangle by the conclusion that the area is not as yet covered by customary 
legal rules and can only be governed satisfactorily by a network of ap- 
propriate international treaties. Of course, from a rigidly positivistic 
point of view this appears to be the only possible answer. But is modern 
international law reaily that barren? 
STEFAN A. RIESENFELD 


Om Allmdnt Vattenomrddes Rattsliga Stillning |Zur rechtlichen Stellung 
iffentlicher Gewdsser|. By Svante Bergstrém. (Institutet for Offentlig 
och Internationell Ritt, Stockholm.) Uppsala: Almqvist & Wiksells 
Boktryckeri AB, 1957. pp. 59. Kr. 2.40, paper. 


This brief study deals with the position in Swedish law of ‘‘ public water 
areas’’ or ‘‘public waters’’ (allmant vattenomrdde, allmdnt vatten)— 
waters of the territorial sea and of certain inland seas to which no private 
ownership rights can apply. A few years ago industrial utilization of 
materials on the sea bottom became desirable, and interim legislation was 
enacted to govern it: the right to remove sand, gravel and stone from 
public waters was reserved for the Crown. However, the basic question 
of the legal status of public waters remained unsettled. Are they Crow! 
property, or are they res communis omnium? Bergstrém places them il 
the latter category, with the Crown (state) as manager and trustee thereof. 


ABRAHAM M. Hirsch 


1 

( 

| 

é 

( 

t 

f 

ti 
a 
a 
it 
i! 
a 
k 
le 
i 
th 
m 
ne 
Ce 
ca 
el 
al 
la 
ay 
les 
te 
ve 
ag 
th: 
of 


1959 | BOOK REVIEWS AND NOTES 731 


The Evolution of the Suez Canal Status from 1869 up to 1956. By Benno 
Avram. Geneva: Librairie E. Droz, 1958. pp. 172. Sw. Fr. 14. 


The title claims the monograph to be an ‘‘historico-juridical’’ study of 
the status of the Suez Canal from 1869 up to 1956. The introduction 
states, however, that it is essentially limited to a consideration of the right 
of passage through the Suez Canal judged mainly ‘‘in the light of com- 
pliance or non-compliance with certain international agreements.’’ The 
author further disavows any claim of the study being a research in polities 
or political history, and the reader must therefore not look for solutions to 
the problems raised by the political developments in Egypt or by the events 
concerning the Suez Canal, since he regards these to be purely political 
matters which are outside the scope of his work. 

To the reviewer the author has not lived up to the expectations which 
the title and introduction would lead one to entertain. The work hardly 
fulfills the promise of an erudite historical and legal analysis of the status 
of the Suez Canal for the scholar or the specialist. At most it is an his- 
torical outline of the various events which have taken place concerning 
Egypt and the Suez Canal, and a précis of the various relevant concession 
agreements and other international treaties and documents, coupled with 
an inadequate treatment of complex prize law. The raison d’étre of the 
study, namely, right of passage in the Suez Canal, has been legally and, 
in its varied manifestations, more penetratingly and adequately analyzed 
in the many works and legal periodical literature cited in the appendix 
and elsewhere. The work adds very little original contribution to the real 
knowledge already available on the subject. The terminating date se- 
lected, 1956, cuts off consideration of the nationalization of the Suez Canal 
Company and the aftermath, which certainly constitute perhaps the most 
important change in the evolving status of the Canal. Also, failure by 
the author to consider the legal nature and character of concession agree- 
ments omits discussion of a significant phase of the Canal’s legal status. 

The monograph indicates a lack of careful and serious preparation 
necessary for a scholarly product, and a lack of minute distinctions and 
careful technical accuracies which legal precision requires. There is a 
careless and loose use of legal terminology and enunciations of legal con- 
clusions and statements of facts without adequate citation of supporting 
authorities and footnotes. Throughout the work there is also evident a 
lack of synthesis of the treatises, legal literature and official materials 
available. Traditional legal concepts are not expressed in conventional 
legal terminology or technical phraseology. Nor is the use of particular 
terms consistently maintained. For example, the terms ‘‘Act,’’ ‘‘Con- 
vention’? and ‘‘Canal Convention’’ are also used to refer to the concession 
agreements. 

Apparently, too, the announcement of the use of official documents 
must be taken with caution. On page 33 the author states the conclusion 
that the Preamble of the Constantinople Convention of 1888, by the use 
of the word ‘“eomplete,’’ made the concession agreements ‘‘part of an 
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international agreement.’’ He cites secondary sources as supporting au- 
thority. It happens that the reviewer, in the article written by him to 
which the author refers on page 25, had searched the relevant official records 
earefully, and, by appropriate citations in the article to the official records, 
had shown that such a conclusion was wrong and not based upon an historic 
fact. The confidence of the reviewer is further shaken by such technical 
errors as those appearing on page 145, for example: ‘‘Hide,’’ ‘‘Dana 
Weaton’’ and the ‘‘7th edition’’ of Moore’s Digest of International Law. 
The second part of the quotation in footnote 323 on the same page, com- 
mencing ‘‘it was declared .. .’’ and which is attributed ‘‘as Section 2,”’ in 
Hyde, is inaccurate and is in fact a footnote in Hyde’s work referred to. 

The monograph can hardly be regarded as a comprehensive and definitive 
treatment of the very extensive and complex subject, and clearly is not 
one the authority of which on specific points can be accepted without 
question or verification. But as a general review it is perhaps useful to 
a general reader or student of international relations as his point de départ 
and stimulus for further research. It contains a rather extensive bibliog- 
raphy of official documents, general works and legal periodical literature, 
although here, too, there are notable omissions. 

Tuomas T. F. Hvane * 


Infraction Internationale. Ses Eléments Constitutifs et ses Aspects 
Juridiques. Exposé sur la Base du Droit Pénal Comparé. By Stefan 
Glaser. Paris: Librairie Générale de Droit et de Jurisprudence, 1957. 
pp. vili, 226. Index. Fr. 2,130. 


Since general principles of law recognized by civilized nations are ‘‘a 
third source of International Law independent of, although merely sup- 
plementary to, custom or treaty,’’! a comparative law approach to such 
principles cannot be but a valuable adjunct to the study of international 
law. This is probably what inspired the author of the present book, a 
member of the Faculty of Law of the University of Liége, Belgium, to 
attempt a textual presentation of a comparative law system of fundamental 
principles of criminal law and of their applicability in determining 
criminality under international law. The material is, without any in- 
trinsic reason therefor, divided into two main parts, the major one beimg 
a reproduction of a series of lectures delivered by the author at the Jnstitut 
des Hautes Etudes Internationales of the University of Paris, and the 
very short second part filling certain gaps in that prior coverage. The 
book makes interesting reading, but has substantial shortcomings from 4 
scholarly point of view. As far as comparative criminal law is concerned, 
the author’s vista is strongly one-sided in that he mainly considers the 
continental European systems and gives hardly more than a stepchild 
treatment to Anglo-American law. With respect to international law, he 
does not always keep a clear line between criminality and responsibility 
* The views expressed are the personal opinions of the reviewer only. 

11 Lauterpacht-Oppenheim, International Law 28 (7th ed., 1958). 
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for damages, as appears, for instance, from his manner of reference to the 
Alabama Claims Arbitration and the Caroline affair. His reasoning is 
mainly conceptual, with only scant coverage of adjudicated cases. The 
documentation has measurable gaps, especially insofar as Anglo-American 
material is concerned, and the author’s conclusions do not always stand 
on firm ground. For instance, he draws the inference that certain acts 
were, even prior to World War II, crimes under international law from 
facts merely showing that they were considered unlawful under interna- 
tional law, an obvious non sequitur. He only apparently, but not actually, 
cures the fallacy inherent in this argument by alleging that a viola- 
tion of international law is a crime under international law if it is con- 
sidered by the legal conscience of the international community (‘‘ conscience 
juridique internationale,’’ p. 153) as deserving criminal punishment. 
Such an abstract formula is hardly of any usefulness from a pragmatic 
point of view, since it begs the question as to what may be considered as a 
sufficient indication of the fact that the legal conscience of the international 
community calls for the punishment of a certain violation of international 
law. While, for these and other reasons, the book does not fully reach 
the scholarly goal to which it points, it nevertheless represents a thought- 
provoking study in, and a valuable contribution to, an important field 
bordering on general and international law. 
MAXIMILIAN KOESSLER 


Die Genfer Abkommen von 1923 und 1927 ueber die internationale private 
Schiedsgerichtsbarkeit. By Hans-Walter Greminger. Winterthur: Ver- 
lag P. G. Keller, 1957. pp. xiv, 113. 


Experiences with the 1923 Geneva Convention and 1927 Protocol on 
international commercial arbitration are considered in this Swiss thesis, 
which deals also with approximately sixty court decisions of various 
countries. Valuable as a history of the 1920’s and 1930’s may be, a 
more useful evaluation of the Geneva agreements would have been afforded 
had this 1957 publication utilized the deliberations of the United Nations 
Committee on the Enforcement of International Arbitral Awards, U.N. 
Does. E/2704, of March 28, 1955, E/2822, of January 31, 1956, and 


{/2840, of March 27, 1956. 


MARTIN DOMKE 


L’Adoption dans les Législations Modernes. 2d ed. Institut de Droit 
Comparé de |’Université de Paris, under the direction of Mare Aneel. 

Paris: Recueil Sirey, 1958. pp. xv, 332. Index. 


This is an enlarged and revised edition of a comparative study of adop- 
tion laws in the world first brought out by the Paris Institute of Com- 
parative Law during the German occupation under trying conditions (see 
Pp. xiv of the new edition). Like the first edition of 1943, the new one 
opens with a comparative survey made by Judge Mare Ancel on the basis 
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of the now 53 national reports, which form the second part of the volume 
Primary attention is given by Judge Ancel to the legislative problem, 
conditions for adoption, its effects, and revocation. Conclusions are drawn 
as to present trends. The national reports, collected under the direction 
of J.-B. Herzog, Yvonne Marx, and Michel Lambert, are due to staff 
members and correspondents of the Institute. Though often somewhat 
rudimentary, the summaries have practical value. They wouid be ever 
more helpful if bibliographies had been added to every report. Not all 
reports seem to be up to date. In the part, ‘‘United States,’’ reference 
to the Uniform Adoption Act of 1953, enacted in at least two of our States, 
is lacking. Thanks to planning and teamwork, the Paris Institute, i1 
producing this volume on a topie of particular human interest, has on 

more made a valuable contribution to knowledge about foreign law. May 
we hope that the work is kept up to date and that, in new editions, coverag 
is extended to the troublesome questions of private international law. 


Kurt H. NADELMANN 


The Legal Framework of World Trade. By V. A. Seyid Muhammad 
Published under the auspices of the London Institute of World Affairs 
New York: Frederick A. Praeger, 1958. pp. xv, 348. Index. $9.50 


This book is a detailed analysis of the General Agreement on Tariffs 
and Trade (GATT) and of the activities of the Contracting Parties to that 
agreement in administering its provisions and applying its principles 1 
the field of international trade. The breadth of Dr. Muhammad’s researe! 
has enabled him to put the General Agreement in its historical perspectiv’ 
He traces the contributions made by the League of Nations, the develo} 
ment of the General Agreement during the negotiation of the aborti 
Havana Charter for an International Trade Organization, the evolution 
of the Agreement, culminating in the negotiation of amendments and ot 2 
new organizational agreement at the Review Session of the Contracting 
Parties in 1954 and 1955, and the recent problems resulting from marke! 
integration projects in Europe and in Latin America. 

However, this is not an historical study in broad strokes, but a painstak 
ing analysis of the complicated provisions of the Agreement and of thei 
application during almost a decade. This study should prove of consid: 
erable value to anyone desiring to delve into the intricacies of almost an) 
aspect of the General Agreement, whether it be the tariff concessions, th 
basic most-favored-nation provisions, the limitations imposed by 
Agreement on the use of trade restrictions other than tariffs, the numerous 
substantive exceptions such as those for balance of payments difficulties. 
security, or regional market integration programs, the procedures 
settlement of disputes, or the more technical questions as those relating 
to acceptance, entry into force, and termination. 

In his conclusions the author places great hope in the ‘‘ flexibility of 
the Agreement which he has illustrated in his discussion of waivers, T™ 
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negotiations, and amendment. He expresses the view that perhaps ‘‘the 
createst contribution of the Agreement to international economic law is 
the standard of economic-good-neighborliness’’ resulting from the numer- 
ous provisions in the Agreement for consultation for the solution of prob- 
lems; especial mention is also made of ‘‘the principles of equity’’ embodied 
in Article XXIII and other provisions envisaging adjustments based on 
reciprocity where the balance of advantage under the Agreement has been 
upset. He discusses some of the problems involved in the relatively unique 
situation under the General Agreement resulting from the fact that 
normally only one or two parties have a trade interest in particular tariff 
concessions in which all have legal rights under this multilateral Agree- 
ment. 

It is to be expected that such an attempt to delve into the maze which 
has grown up around the General Agreement, to organize the confusing 
detail, and to present it to the reading public would contain some errors; 
and it is to be regretted that this book contains an unfortunate number. 
Dr. Muhammad's analytical study nevertheless constitutes an important 
contribution to the literature relating to the legal and technical aspects 
of both contemporary commercial policy and international organization. 


Water HOo.uuis 


Public Control of Business. An International Approach. By Philip C. 
Newman. New York: Frederick A. Praeger, 1956. pp. 500. $14.00. 


In this collection of readings, Dr. Newman seeks to provide teachers of 
industrial organization, marketing and public control of business with 
materials. In this he is following the practice, which has long been 
predominant in American law schools, of providing students with cases 
and materials rather than textbooks. It is an interesting attempt, and the 
collection should prove valuable to those who are teaching or studying the 
many borderline problems of law and business organization. 

The book has seven main divisions: A. Cartel Agreements Based on the 
Licensing of Patents; B. Cartel Agreements—Other than Patent Licensing ; 
C. International Commodity Agreements; D. National Laws on Monopolies 
and Combinations; E. Judicial Interpretation of Anti-Monopoly Legisla- 
tion; F. Consent Judgments and Other Enforcement Techniques; G. Inter- 
national Proposals to Deal with the Monopoly Problem. Of these main 
divisions, the last three are very largely co-extensive with the materials that 
would be provided in a law school course on trade regulation, although 
the author’s choice of antitrust cases is in some respects unusual. Un- 
fortunately, since the publication of the book, many major new develop- 
ments have made some of the materials out of date. Both Great Britain 
and Western Germany have now new comprehensive antitrust laws which 
take the place of the materials presented in the book. In this reviewer’s 
opinion, the new antitrust laws of France of 1953 would have provided 
more important material than the somewhat theoretical and meager provi- 


sions of Brazil and Argentina. In the last section, a book published today 
would, of course, include either or both of the EURATOM and European 
Economic Community Treaties. 

Such changes are inevitable, and they do not detract from the value of 
the attempt to collect materials under the aspect of ‘‘Publie Control of 
Business.’’ It should, however, be said that the first part deals with 
private market contro] agreements, which can hardly be put on the same 
level as public control legislation. It would have been interesting, and it 
would have added to the value of the book, if the editor, whose comments 
are very few, had provided an introduction which would have explained th 
reasons for linking private market control agreements with publie control 
provisions under the common heading of ‘*Publie Control of Business.”’ 


W. FRIEDMANN 


Soviet Economic Aid: The New Aid and Trade Policy in Underdeveloped 
Countries. By Joseph 8S. Berliner. New York: Frederick A. Praeger, 
for the Council on Foreign Relations, 1958. pp. xvi, 232. Index. $4.25 


During the past two years we have heard repeatedly of the Soviet-bloe 
aid and trade ‘‘offensive’’ in the underdeveloped countries. But the r 
ports have been vague both on facts and analysis. Just how large is Soviet 
) 


economic aid to the underdeveloped countries? 
size to Western aid? Has the Soviet bloe begun to rival the West as : 


How does it compare in 


market for the products of the underdeveloped countries and as a souret 
of supply? What political, economic, and other factors impelled th: 
Soviets to embark on a substantial foreign aid and trade program? Does 
such a program necessarily work against U. 8S. foreign policy objectives 
Has the Soviet bloc the capacity to expand its aid and trade activities stil 
further? Is it likely to do so? 

Soviet Economic Aid is a forthright and scholarly examination of thes 
and other questions about Soviet-bloe aid and trade programs—probabl) 
the best that has appeared so far. One of the most striking conclusions 
of Mr. Berliner’s study is that Soviet-bloe foreign aid and trade in under- 
developed countries, while large in comparison to bloc activities before th 
death of Stalin, is still very small compared with Western aid and trad: 
In 1957, for example (the latest year for which Berliner provides over-ill 
figures), Soviet-bloe aid totaled only $200 million compared with near) 
$5 billion of public aid and private investment from the free world. 1 
1956, Soviet-bloc export and import trade with the underdeveloped countries 
totaled but $1.0 billion and $911 million compared with $22 billion and 
$20.7 billion by the industrialized countries of the free world. Thes 
figures, Berliner emphasizes, do not mean that the Soviet-bloc econom! 
offensive can be taken lightly, because it is being concentrated in key 
uncommitted underdeveloped countries of Asia and the Middle East, wher 
it is capable of yielding significant political results. 
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The United States is still groping for a foreign economic policy equal 
to the challenge of the Communist economic offensive. Although not 
concerned directly with international law, Berliner’s book should be read 
by all lawyers vitally interested in this problem. 

RicHarD N. GARDNER 


International Equilibrium. A Theoretical Essay on the Politics and 
Organization of Security. By George Liska. Cambridge, Mass.: Har- 
vard University Press, 1957. pp. xii, 224. Index. $5.00. 


There has, perhaps, been too much writing about international relations 
and international organization in an external, not to say superficial, descrip- 
tive manner. The author of the present volume seeks to deal with the 
subject from the opposite point of view: theoretical analysis. He is also 
preoecupied with the old problem of the balance of power and seeks to 
integrate that concept with current international institutions. Whether he 
is successful or not, each reader will have to decide for himself. To the 
present reviewer it appears that Dr. Liska at times becomes too involved 
for the good of his treatment. ‘‘ Another dynamic factor ... are’’ (p. 66) 
may be merely slovenly editing, but elsewhere also one encounters traces of 
ponderous obscurity. Nevertheless, every serious student of international 
organization owes it to himself to struggle valiantly with this volume, for 
it does contain much valuable.suggestive thought. 

Pitman B. PorrTer 


El Orden Internacional en un Mundo Desunido. By B. T. Halajezuk. 
Buenos Aires: Ediciones del Atlantico, 1958. pp. 342. Index. 


The volume under examination follows, to a great extent, the ideas of this 
reviewer about the European origin of modern international law,’ built 
on Occidental, Greek-Christian values, on the present disintegration of the 
international community, on the challenge of international law by compet- 
ing, although compatible, non-Christian cultures, and by the essentially 
incompatible Soviet ideology, on the necessity of a comparative study of 
the different legal and value systems and, finally, on the combination of the 
three approaches—analytical, sociological and axiological—in the study of 
law. In this sense the author gives a detailed analysis of modern interna- 
tional law, as built on Occidental values, of its weaknesses, particularly as 
to the lack of a common system of values, of the present crisis which could 
not be overcome merely by proposed advancement in legal technique, as 
the failure of the League and the paralysis of the United Nations demon- 
strate. He describes in detail the growing phenomenon of regionalism. He 
gives a chapter to Asia, deals with the Islamic-Arab system and presents a 
detailed critique of the Soviet system. 

1 Josef L. Kunz, ‘‘Pluralismus der Naturrechte,’’ Osterreichische Zeitschrift fiir 
Offentliches Recht, 1954, pp. 185-220, summarized in English: ‘‘ Pluralism of Legal and 
Value Systems,’’ in 49 A.J.I.L. 370-376 (1955). 
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The author goes considerably farther than this reviewer. He comes to 
the conclusion that a universal international law no longer exists, but only 
a regional Christian, and a regional Communist international law, with 
attempts at building some norms between the two systems, whereas Asia 
remains an incognita. He believes that Christianity should develop the 
regional international law of the Occidental culture and then try, not to 
impose it upon, but to win adherence of, the rest of the world, a de lege 
ferenda program which comes pretty near to that of Professor McDougal. 
Christianity? There are Christian (at least, technically) states behind 
the Iron Curtain; there are non-Christian states in the free world and 
neutralist’’ countries. As to the universality of international 


among the 
law, it must be taken into consideration that, long before the present crisis, 
the bulk of international law consisted of treaty-created, ¢.¢., particular, 
international law, whereas even today Communist states recognize the 
validity of general customary rules of international law. The author states 
that a universal international law depends on a common ethical basis. 
Has there ever been such a common ethical basis for the whole of man 
kind? Finally, it seems to this reviewer that in the threefold approach 
toward law, the author over-emphasizes the sociological and axiological ap 
proach, whereas the theoretical, analytical approach must remain equally 
important for the lawyer. 

In all these aspects the book calls for clarification and re-thinking. But 
it is an interesting volume, based on considerable knowledge and inspired 
by a great enthusiasm, as it behooves a younger man. 


JosEF L. Kunz 


Der Wiener Kongress und das Vélkerrecht. By Robert Rie. Bonn: Lud- 
wig Réhrscheid Verlag, 1957. pp. 1738. DM. 14.50. 


This is a charming, scholarly, cogent and compact analysis of the work ot 
the Congress of Vienna. Principal emphasis is placed, as indicated in the 
title, on the effects of the Congress on general principles of international 
law—balance of power, peace and security, legitimacy, and so on. It 
might, perhaps, have been slightly more accurate to speak of general prin- 
ciples of international relations or policy, rather than law. Some attention 
is given to the historical background, personnel, organization and pro- 
cedure of the Congress, but chief attention is given to the implications of 
the decisions taken in or by the Congress relating to the fundamentals of 
international relations or even international organization. The estimate of 
the author of the work of the Congress may be slightly exaggerated (last 
paragraph, page 154) ; much of the subsequent history of European rela- 
tions has turned on circumstances and general forces rather than upon the 


Bestimmungen of the Congress. However, the sympathetic analysis here 
offered is most stimulating and suggestive. 


Pitman B. Potter 
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Die Internationale Politik 1955. Eine Einfuehrung in das Geschehen der 
Gegenwart. Herausgeber Arnold Bergstraesser und Wilhelm Cornides 
unter Mitwirkung von Walter Hofer und Hans Rothfels. Muenchen: 
Verlag R. Oldenbourg, 1958. pp. xv, 1055. Index. DM. 64. 


The Forschungsinstitut der Deutschen Gesellschaft fuer Auswaertige 
Politik at Frankfurt am Main presents with this work the first volume of 
what it hopes will become a regular series of yearbooks on international 
politics. Compared with similar publications outside of Germany, the 
undertaking in its broad conception and scope resembles most closely the 
Surveys of International Affairs issued by Chatham House. In fact, the 
standard of scholarly analysis and interpretation attained in this opening 
volume recalls the earlier, and that means best, years of the Surveys. Like 
the latter, the present Jahrbuch is, accordingly, a historical treatise rather 
than a mere reference work. 

The record of events covers, strictly speaking, the period from the summer 
of 1954, when the project of the European Defense Community collapsed, 
through the end of the year 1955, which had culminated in the Geneva 
Summit Conference. But the analysis of the factors and problems whose 
interplay gave shape to the situation at the end of 1954, goes much farther 
back and includes practically the whole postwar period. Indeed, there are 
brilliant reflections throughout the volume on international thought and 
action in historical periods prior to our own time. Clearly realizing that 
in mid-twentieth century the interdependence of domestic and foreign 
policy is becoming ever closer, the authors also consider the most important 
internal developments. This applies especially to what they call the 
‘‘Entwicklungslaender,’’ the underdeveloped countries in our own parlance. 
The analysis of the historical, political, cultural, and economic factors that 
account for the attitude of the nations uncommitted in the cold war be- 
tween the democratic and Communist great Powers, deserves particular 
praise. 

The authorship of the Jahrbuch is divided among its two chief editors 
and several experts on or attached to the research staff of the Forschungs- 
institut. The annex to the text comprises almost two hundred pages and 
contains a bibliographical list, a list of documents, extensive notes, and an 
index. Elaborate as the index is, it should still be enlarged and further 
broken down in the future volumes. Such improvement would enhance the 
usefulness of the yearbook as a reference work. 

Erich 


Dilemmas in Politics. By Hans J. Morgenthau. Chicago: University of 
Chicago Press, 1958. pp. x, 390. $7.50. 


The obvious criticism of a volume of collected essays, written over an 
extended period of time on widely disparate topics, is that authorship is 
the only thing they usually appear to have in common. The collected essays 
which comprise the volume under review do not yield to this criticism. 
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When read as a whole they must be seen as a very effective vehicle in il- 
luminating Professor Morgenthau's political philosophy and his distinctive 
approach to political problems, domestic and international. This result is 
neither a matter of accident nor is it merely a product of the author’s skill 
in arranging the essays into various major groupings and in partially re- 
writing them in order to emphasize their common concern with the central 
dilemmas of politics. What gives unity to these essays, even if they had 
been left untouched, is Professor Morgenthau’s constant preoccupation with 
a limited number of basic questions and his insistence upon applying 
throughout his work a method of analysis, the character and results of 
which will be apparent even to the casual reader 

Even so, note must be made of the excellent manner in which these 
essays have been arranged and the clarity with which the principal themes 
have been elaborated. Parts I and II afford a general introduction to the 
‘‘dilemmas of understanding’’ encountered in the attempt to confront and 
to comprehend the contemporary political world. We cannot understand 
this world unless we are able to distinguish between what is novel in it and 
what is only a recurrence of perennial political problems. This task neces 
sitates, Professor Morgenthau contends, a clear realization of the value that 
the tradition of political thought holds for us. Yet the proper utilization 
of that tradition requires, in turn, the ability to recognize what is eternally 
valid in the ideas that have come to us from the past and what is only the 
product of unique experiences and particular interests. It is Professor 
Morgenthau’s position that the central vice of modern political science, 
particularly in America, must be found not merely in its inability to make 
this latter distinction, but even more profoundly in its almost complete 
rejection of the relevance of the tradition of political thought for the under- 
standing of contemporary problems. Hence, the task to which the author 
addresses himself is one of demonstrating the value that tradition has for 
the present and the need for restoring its timeless features. 

Part II1 of the volume pursues this major theme in several minor keys 
Under the title of ‘‘The Burden of an Obsolescent Tradition,’’ Professor 
Morgenthau analyzes a variety of political ideas and institutions in terms 
of their contemporary relevance. How and why did these ideas and in- 
stitutions came to play their historic réle? To what extent have they be- 
come obsolescent and to what degree do they transcend the particular cir- 
cumstances that marked their origin and development? In this manner 
Professor Morgenthau deals with such problems as freedom, the separation 
of powers, nationalism, neutrality and the nature of the international legal 
order. 

Part IV of the volume is concerned with the recognition of politics as an 
autonomous sphere of thought and action. It therefore emphasizes the 
elements which mark off this sphere from the other areas of human ac- 
tivity, the rules that govern political behavior, the inescapable moral 
dilemmas to which political behavior gives rise. and the dangers which 
follow upon the denial either of the rules governing the political world or 
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of the moral dilemmas which necessarily confront the political actor. The 


‘ 


final section (Part V) deals with ‘‘dilemmas of resteration’’ and is a 
critical analysis of several notable attempts—Laski, Carr, de Jouvenel, 
Toynbee, Lippmann—to re-establish a relevant and morally acceptable sys- 
tem of political thought. 

The criticisms that Professor Morgenthau’s writings have always elicited 
cannot be reviewed here. Those who have disagreed with him in the past 
will no doubt continue to do so upon reading these essays. But whether 
for critics or for admirers, this volume must be welcomed, for it provides 
the reader with the opportunity to examine the more occasional writings of 
a distinguished scholar whose ideas possess a force and an integrity which 
cannot be denied. 

Ropert W. TUCKER 


Foreign Relations of the United States. Diplomatic Papers. 1939. Vol. 
V: The American Republics. pp. vi, 827. Index. $4.00. Washington: 
Government Printing Office, 1958. 

1940. Vol. I1: General and Europe. pp. vi, 915. Index. $4.00; Vol. 
Il: The British Commonwealth, The Soviet Union, Near East, Africa. 
pp. vi, 1028. Index. $4.50; Vol. IV: The Far East. pp. iv, 1022. 
Index. $3.75. Washington: Government Printing Office, 1955 (Vol. 
IV), 1957 (Vol. IT), 1958 (Vol. ITT). 

1941. Vol. I: General, The Soviet Union. pp. viii, 1048. Index. 
$4.50. Washington: Government Printing Office, 1958. 


These volumes, covering the period of turmoil which finally culminated in 
the participation of the United States in World War II, contain a vast 
amount of information for the analysts of international relations. Much 
of the correspondence is concerned with aggression. Ambassador Grew, 
with a great deal of foresight, reported from Japan: 

Diplomacy might retard but would not stem the tide of aggression. 
Japan, alas, has become one of the predatory Powers, frankly and 
unashamedly opportunist, having submerged all sense of international 
morality, seeking to profit at every turn by the weakness of others .. . 


(1940, Vol. IV, p. 421.) 


‘ 


On the other hand, the less astute Pierre Laval was ‘‘convinced that Ger- 
many had no intention to crush Franece’’ (1940, Vol. II, p. 353). These 
documents also contain an unusually large amount of information on 
matters pertaining to international law. Due to the quantity of material 
and the limitations of review, attention will in the main be directed towards 
the latter. 

Territorial Claims. The troublesome problem of postwar territorial 
claims was already emerging. The Polish Minister wanted to eliminate 
the East Prussian enclave, feared Russia would desire to retain certain 
territories in East Poland and insisted that Poland’s prewar boundaries 
should be retained (ibid., p. 376). It was ‘‘reported’’ that the Soviet 
Union had proposed a partition of China, but Japan had declined (1940, 


> 
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Vol. IV, p. 339). Eden expressed fear that Great Britain could not arrive 
at an understanding with the Soviet Union in regard to postwar recon- 
struction, as the latter demanded her 1941 frontiers, including the Baltic 
states, Bessarabia, part of East Prussia and bases in Finland (1941, Vol. I, 
p. 200). 

Neutrality and Non-Belligerency. The Declaration of Panama, in an 
attempt to isolate the Americas from the war, proclaimed a three-hundred- 
mile safety zone around the Western Hemisphere except for the territories 
of Canada and the European colonies or possessions within the specified 
area (1939, Vol. V, pp. 36-37). In connection with the Graf Spee incident, 
the United States Government reminded the Government of Uruguay of the 
latter’s responsibilities under the law of neutrality (ibid., pp. 93-94). 
Roosevelt was studying the possibility of transferring destroyers to Great 
Britain, but the Legal Adviser of the State Department found such an act 
would be in contravention of domestie law (1940, Vol. III, p. 60). Jzvestia 
noted that certain English and American statesmen presumed 

that the United States can in full conformity with international law 
and ... neutrality sell anything, including even warships, whereas the 
Soviet Union cannot even sell grain to Germany without violating the 
policy of peace. (1941, Vol. I, p. 123.) 
The halting of the delivery of machine tools to Russia and Japan occasioned 
diplomatic representation (ibid., p. 667; 1940, Vol. III, p. 390 ff. ; 1940, Vol. 
IV, p. 572 ff.). Japan protested against the ban of shipments of scrap iron 
and petroleum products (1940, Vol. IV, p. 590 ff.). The seizure of Italian 
and German vessels in American ports occasioned considerable comment on 
the right of angary and a reply that such vessels had disturbed the peace of 
the ports (1941, Voi. I, pp. 451-484). 

The Laws of War and Occupation. The United States Government pro- 
tested against the establishment of a British prize court in the Mandate of 
Palestine (1940, Vol. III, pp. 865-867). The Polish Minister in the 
United States objected to Soviet plundering and military conscription of 
Polish citizens in violation of the ‘‘elementary principles of law and inter- 
national justice’’ and the Fourth Hague Convention (1941, Vol. I, pp. 215, 
231). In response to American inquiries concerning the distribution of 
relief to occupied countries, Great Britain declared that such territories 
would be on the same footing as Germany, ‘‘as supplies admitted into such 
territories would inevitably fall into German hands’’ (1940, Vol. II, pp. 
762-763). The Soviet Union announced it would observe the Hague Con- 
vention of 1907 relative to Prisoners of War, but refused to adhere to the 
Geneva Convention of 1929, as the latter entailed inspections of prisoner- 
of-war camps in the Soviet Union (1941, Vol. I, pp. 1005-1019). 

Recognition. The office of the Legal Adviser of the Department of State 
issued some revealing memoranda on the subject of recognition (1939, Vol. 
V, p. 305 ff.). The United States informed defeated France that it would 
neither recognize nor acquiesce in any attempt to transfer territory in the 
Western Hemisphere from one non-American Power to another (1940, Vol. 
II, p. 494). Secretary Hull declared that the United States had never 
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recognized the sovereignty of either Great Britain or New Zealand in the 
Antarctic (1940, Vol. II, pp. 333-334). The American policy of non- 
recognition of territory acquired by acts of aggression, or in violation of 
international treaties, was maintained in regard to the Wang Ching Wei 
regime established by Japan in China (ibid., p. 707; 1940, Vol. IV, p. 284), 
and the de facto incorporation of the Baltic states into the Soviet Union 
(1940, Vol. III, pp. 377-887 ; 1941, Vol. I, pp. 627, 708, 751, 760, 784-785). 

Protection of American Citizens and Interests. The United States 
adopted an amazingly firm stand in its negotiations with the Soviet Union. 
A State Department memorandum accused the Soviet Union of violating the 
Litvinov Agreements and noted 


not in one instance has the Soviet Government notified the American 
Consular representatives of ... an arrest |of American cicizens| until 
after repeated inquiries ... have been made. (1940, Vol. III, p. 225.) 


Three Russians were erroneously held in Toledo for two hours on suspicion 
of robbery. Mr. Gromyko registered a sharp protest which changed to 
‘embarrassed silence’’ when asked if the representation meant that Ameri- 
cans detained by Soviet police would be permitted to communicate with 
their Embassy immediately (ibid., p. 259). Representations were re- 
peatedly made to the Soviet Union that the latter was not permitting Ameri- 
can citizens in Eastern Poland to contact the Embassy for repatriation 
(ibid., p. 336 ff.; 1941, Vol. 1, p. 676). In order to repatriate certain 
Americans and their families, the Americans engaged in some old-fashioned 
‘horse trading’’ by releasing two Russian nationals, a Mr. Ovakimiam, 
charged with illegally acting as the agent of a foreign Power (1941, Vol. I, 
p. 976), and a Mr. Gorin, convicted of espionage (ibid., p. 930). The 
American Ambassador in the Soviet Union chided the Department of State 
for not demanding the release of a larger number of Americans in exchange 
for the two Soviet nationals. The undeclared war in China occasioned 
numerous representations on behalf of American interests (1940, Vol. IV, 
p. 251 ff.). Although the Philippines did not gain their independence 
until some years later, Secretary Hull, in discussing loans for the repatria- 
tion of American nationals, noted that ‘‘Loans are not authorized for 
Philippine citizens who must look to the Commonwealth Government for 
such financial assistance’’ (1940, Vol. IV, p. 948). No explanation is made 
of this unusual stand in regard to ‘‘Philippine citizens.’’ The United 
States Government insisted upon prompt and just compensation for Ameri- 
can property expropriated in Mexico (1939, Vol. V, pp. 654-656, 698, 704). 
The United States demanded that its extraterritorial rights be respected in 
China (1940, Vol. IV, p. 919 ff.) and in Morocco (1940, Vol. III, p. 805 ff.). 
Trade controls instituted by France and Great Britain, in their respective 
mandates, were declared by the United States to be in violation of American 
treaty rights (ibid., pp. 120-121, 858, 934 ff.). 

These volumes exhibit the usual high standards of editing to be found in 
Foreign Relations. The increased volume of diplomatic activity during the 
years reported adds to the problems of selection. Despite the steady in- 
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crease in the number of yearly volumes since 1929, the researcher is still 
hampered by the rather large amount of unreported material necessitated 
by the available space and other factors. Where such documents are not 
published due to a lack of funds, this is particularly lamentable. The 
utilization of the material is also rendered more difficult by the fact that 
the last up-to-date cumulative index ends with the year 1918 and only 
covers about half of the volumes published since 1861. 


Rospert E. 


Documents on American Foreign Relations, 1957. Edited by Paul E. 
Zinner. New York: Harper & Brothers, 1958, for the Council on 
Foreign Relations. pp. xxvi, 463. $6.00. 


With the issue under review, Documents on American Foreign Relations 
have been compiled for 20 years on the same scheme by the World Peace 
Foundation and, since 1952, by the Council on Foreign Relations. The 
selection of statements and documents from the White House, Department 
of State, international organizations and conferences, Congressional docu 
ments, reports and acts, affords a compact understanding of what the United 
States is doing in an unsettled world. In 1957 a total of 158 documents 
were chosen under 48 heads in 8 chapters. The editor notes in his preface 
that ‘‘1957 was a year of relative diplomatic quiescence,’’ and that the 
inclusion of documents was dictated largely ‘‘by a desire for comprehensive 
coverage and for chronological continuity of a series of issues whose resolu- 
tion is pending.’’ Africa is assigned a chapter for the first time. 

This annual is a companion volume to the analytical United States in 
World Affairs, which is an interpretation of what has been done. In that 
combination interest is concentrated on the debate rather than the decision. 
In 1957 the exposure of attitudes and opinions—what is called ‘‘ policy ’’— 
outran decisive results. Conference communiqués and United Nations 
resolutions are about the most definite items printed. Could more of the 
fixed points in foreign relations be shown? The President’s message of 
January 31, 1957, requesting legislation in favor of Hungarian refugees and 
changing the basis of immigration quotas is printed along with his statement 
on the Act of September 11, regretting the Congress’ failure to do either; 
what Public Law 85-316 did do might have been shown in text, by citation 
or excerpts from reports. Keeping discussion for understanding and deci- 
sion for knowledge in balance is a constant hazard in editing this kind of 
publication. 

Denys P. Myers 


Daring Diplomacy: The Case of the First American Ultimatum. By Andor 
Klay. Minneapolis University of Minnesota Press, 1957. pp. xiii, 246. 
Index. $5.00. 


Martin Koszta, who took part in the Kossuth rebellion in 1848-49 in 
Hungary, declared his intention of acquiring United States citizenship 0” 
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July 13, 1852, and a year later went to Smyrna, Turkey, on a business 
trip, where he had previously been a refugee. On June 22, 1853, he was 
kidnaped by hirelings of the Austrian Consul General and imprisoned 
aboard its brig of war, Hussar. Captain Duncan N. Ingraham of the 
sloop St. Louis, in concert with Consul Edward S. Offley, demanded his 
release and he was taken to the French hospital July 4 under an agreement 
between the American and Austrian consular officers. He was embarked 
for New York on the barque Sultana on October 15, after some famous 
diplomatic correspondence at Washington and Constantinople. The re 
sulting Koszta case is a leading one on nationality with respect to the 
right of expatriation. If any one doubts that law deals with life, it is 
proved by this intimate account of Koszta’s action and plight that culmi- 
nated in Secretary of State Marcy’s notes, which established the right 
of an emigrant to protection along with his right to expatriate himself. 
The book is as good reading as it is biography, history or diplomatic 
incident. 


Denys P. Myers 


Wilson’s Foreign Policy in Perspective. An Interpretation by Charles 
Seymour, Edward H. Buehrig, Harold M. Vinacke, Samuel Flagg Bemis, 
and Sir Llewellyn Woodward. Edited by Edward H. Buehrig. Bloom- 
ington: Indiana University Press, 1957. pp. 176. $4.50. 


This little volume is a contribution by Indiana University and the Uni- 
versity Foundation to the celebration of the Wilson centenary year. The 
five lectures, each by an authority thoroughly qualified for his particular 
topic, were delivered on the Bloomington campus in the fall of 1956. As 
is stated in the preface, ‘‘each lecturer has taken only a facet of the 


‘ 


whole,’’ and even together they cannot ‘‘encompass the subject in its 
full breadth.’’ 

President Emeritus Seymour is the natural selectee to discuss ‘‘The 
Role of Colonel House in Wilson’s Diplomacy.’’ The significance of 
House’s service grew as world war, centering in Europe, raised issues of 
neutrality and intervention, war aims, relations with allies, and co-ordina- 
tion of effort. As the President’s representative to the Inter-Allied Con- 
ference of October, 1918, Colonel House is eredited with a distinguished 
diplomatic success in obtaining acceptance of the Fourteen Points ‘‘as the 
basis of the ultimate peace settlement,’’ whatever the subsequent fate of 
that achievement; and, it is added, had his advice that the President treat 
with the Senate in the conciliatory spirit shown toward opposing Peace 
Conference colleagues been accepted, the Peace Treaty, with the League 
Covenant, ‘‘would have been ratified and a basis for cooperation 
established. ’’ 

In Professor Buehrig’s treatment of ‘‘Woodrow Wilson and Collective 
Security,’’ the story is traced from 1914, with the initiative of Colonel 
House in seeking ‘‘throvgh the belligerent ambassadors in Washington to 
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promote a negotiated peace,’’ through his fruitful negotiations with Sir 
Edward Grey and his endeavor to base upon the traditional doctrines of 
freedom of the seas and non-interference with the American continents 
from other parts of the world a universal rule of mutual protection of 


territorial integrity and political independence—collective security through 
the League of Nations. 

The League of Nations as an agency for resolving the evil of Japanese 
power politics in Eastern Asia forms the climax of Professor Vinacke’s 
valuable summary of ‘‘ Woodrow Wilson’s Far Eastern Policy.’’ It is 
thought-provoking to re-read the President’s characterization of the initial 
phase of the Chinese Revolution in 1911 as ‘‘the most significant, if not the 
most momentous, event of our generation.’’ It is instructive to follow 
the story of the prompt recognition and subsequent troubled relations with 
the struggling new Chinese regime, and with Japan, where mounting 
aggressiveness was already becoming a menace to the development of order 
and justice in the world community. The paragraphs recounting the be- 
gvinnings of self-government in the Philippines are a happy interlude; the 
portentous handicap of racial prejudice to negotiation at the Paris Peace 
Conference, a mournful final note. 

The policy Wilson tried to put into practice with his proposed Pan 
American Liberty Pact and to embody and expand in the League of 
Nations is, it seems to Professor Bemis, whose lecture deals with ‘‘ Woodrow 
Wilson and Latin America,’’ the policy for which the people of that area 
‘‘remember him most signally a hundred years after his birth.’’ The 
review emphasizes the Mexican crisis which had become acute at the time 
of Wilson’s first inauguration. It leaves a vivid impression of wrongness 
and futility in withholding recognition from governments in control and 
fulfilling international obligations, even though their internal policies or 
the character of their personnel may be obnoxious. But there is praise 
for the President’s motives and for his over-all accomplishment, in which 
is seen the continuation of the vision of Bolivar and the precursor of the 
attitude of the good neighbor which has since uplifted inter-American 
relations. 

Sir Llewellyn Woodward, presenting ‘‘A British View of Mr. Wilson’s 
Foreign Policy,’’ concludes the lectures. With admirable candor and 
objectivity he sets forth and analyzes such adverse criticism as that of 
Keynes, and discusses the views of several recent historians. A _particu- 
larly sagacious treatment of self-determination stands out, and the general 
belief is expressed that the aims of the United Nations for an effective | 
settlement after World War II ‘‘were in essentials a revival of Mr. 
Wilson’s leading ideas.’’ If human progress is to continue despite the 
fearful signs of these days, the lecturer is sure that the only road to the 
better era is through the political philosophy that the President held. 


McCuure 
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L’Incorporation de Ukraine Subcarpathique l’Ukraine Soviétique, 1944— 
1945. By Vasyl Markus. Louvain: Centre Ukrainien d’Etudes en 
Belgique, 1956. pp. 144. Index. 


This is a useful study of a problem that has usually escaped Western 
attention, namely, that of the Soviet annexation of the Sub-Carpathian 
Ukraine, an eastern province of prewar Czechoslovakia. This territory, 
inhabited by less than a million people, is strategically situated ; its absorp- 
tion allowed Russia to cross the Carpathian Mountains and to place herself 
in the middle between Poland, Czechoslovakia, Hungary and Rumania. 
This strategic asset is of no present particular importance only because the 
U.S.S.R. controls these four countries anyhow. 

The author, a native of this area, does not conceal his nationalist 
Ukrainian interpretation of 1944-1945 events which he, however, honestly 
relates with the support of abundant documentation. He does not deny 
that the Soviet annexation was contrary to the previous pledges to respect 
pre-Munich Czechoslovak territurial integrity and was the first unpleasant 
surprise for trustful Czechs. He deplores the Sovietization of his native 
land and yet rejoices in the fact that it was united with other territories 
inhabited mostly by populations speaking Ukrainian; he finds comfort in 
the situation where all Ukrainian-speaking people have only one foreign 
master. He hopes that this will fortify Ukrainian national consciousness 
and will lead some day to their independence. Ukrainian history of this 
century does not permit any safe prophecies either way. 


W. W. KwuLskI 


The Diplomacy of Southeast Asia: 1945-1958. By Russell H. Fifield. 
New York: Harper & Brothers, 1958. pp. xv, 584. Appendices. Index. 
$7.50. 


The diplomacy of Southeast Asia, as the author’s treatment makes clear, 
is largely the diplomacy of each of the newly independent countries (the 
Philippines, Indonesia, Burma, Thailand, Vietnam, Laos, Cambodia, and 
Malaya). The setting is an area setting. All of the countries treated 
emerged out of a colonial background; the movement toward independence 
was stimulated by the similar treatment under Japanese occupation; and 
Japanese policy was based upon essentially area premises. The volume 
concludes with an area treatment of regionalism and regional participation 
in the United Nations. But even so, there is country treatment under the 
area or regional heads, as there is also in Chapter 3, ‘‘The Machinery of 
Statehood.’’ That chapter is limited to a description of the machinery 
erected in each country for the conduct of foreign relations. Three fourths 
of the text consequently is specifically organized on a country basis. 
Southeast Asia is taken, quite properly, by the author as a geographical 
delimitation of the scope of his study, and the common background of 
colonialism as a major influence in the shaping of diplomatic relations. 
In the treatment of the diplomacy of each country the author proceeds 
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from the time of establishment of independence at the expense, in some 
eases, of sufficient examination of the international aspects of the struggle 
for independence. ‘‘Domestie politics’’ in the case of each country “‘is 
considered in so far as it directly relates to foreign policy’’ (p. xiii). The 
author develops a more extensive relationship in the case of the Union of 
Burma than in that, for example, of Indonesia, where the relationship is at 
least equally direct and important. The treatment of diplomacy is more 
descriptive than analytical. The subject is, however, treated objectively 
and in detail. The volume is a substantial addition to the literature on 
Southeast Asia. 
Harotp M. VINACKE 


Constitutional Laws of the Commonwealth. 3rd ed. Vol. I: The Mon- 
archies. By Sir Ivor Jennings. New York: Oxford University Press. 
1957. pp. xxiv, 496. $8.00. 


The Master of Trinity Hall, doyen of Cambridge University’s ‘‘legal’’ 
college has been granted a double gift. He is a first-rate conversationalist 
with the additional good fortune, infrequently bestowed, of being able to 
write as he talks—with cogency and the grace of ease. The third edition 
of his Constitutional Laws of the Commonwealth, under present review, 
is a convincing demonstration of this dual talent at its best. 

This edition, the first of two (or perhaps three) volumes, deals with 
those Commonwealth countries which acknowledge the Queen as sovereign, 
1.€., the Monarchies. Additional comment is provided, however, on the 
Republic of Ireland in its atypical association with the Commonwealth as 
a ‘‘non-foreign’’ country and, of special and timely interest, there are in- 
cluded the pertinent South African cases dealing with the colored franchise 
as they relate to the doctrine of apartheid. 

The chapter, ‘‘Territories of the Commonwealth,’ 
glimpse into the difficulties which beset an author dealing with such a 
swiftly developing subject. In an attempt to treat generally the canvass 
of the whole Commonwealth, with each country’s common and yet differ- 
ing development, the written record is perforce outrun by events themselves 
Illustrating the British emphasis upon the philosophy of empiricism, that 
response to events by those whom Salvador de Madariaga calls, ‘‘men of 
action,’’ the chapter quickly establishes the forswearing of ‘‘Empire’’ in 


provides a superb 


favor of the dynamism of Commonwealth. The Commonwealth itself pro- 
vides an experiment in which all students of politics and law should have 
a direct interest. In commenting upon the genius for adaptation and 
flexibility, Sir Ivor makes the point that ‘‘it is possible to imagine circum- 
stances in which a territory which has never been a dominion of the 
Commonwealth would nevertheless be admitted to the Commonwealth.” 
A provocative thought in the fluid present, and for a country in Britain's 
position in the Atlantic and Western European world! 

The work of Sir Ivor not only succinctly and yet delightfully reviews 
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in small compass the highlights of growth from colonial status through 
dominionhood to independence, but provides with extreme clarity, well 
designed order, on a case basis, the intricate and varied supports in con- 
stitutional law which reinforce and strengthen without ever freezing a 
living institution. 


RicHarp P. TAYLOR 


The Founding of the Federal Republic of Germany. By John Ford Golay. 
Chicago: University of Chicago Press, 1958. pp. xii, 298. Index. 
$5.00. 


The history of the governmental organization of what is popularly 
known as West Germany is of more than marginal interest to international 
lawyers. It is closely intertwined with the story of the occupation of de- 
feated Germany and of the alliance which brought about that defeat, and 
it has far-reaching implications for the political future of the Western 
world. The Federal Republic was constructed on the ruins of Hitler 
Germany and the remains of the wartime alliance of the victors. When 
ii had become apparent that the four Powers were unable to agree on 
common policies for the conduct of the occupation, it was up to the three 
Western Powers to reach an agreement on the guiding principles for a 
new German constitution. On the foundation of the broad provisions of 
the London Agreement of 1948, the new ‘‘basie law’’ (the Germans could 


‘ 


not bring themselves to call it a ‘‘econstitution’’ in view of the exclusion 
of the Soviet zone) was drafted by a German committee within two weeks, 
debated and revised by a newly elected Parliamentary Council, and ne- 
gotiated with the three Western governments. 

In his positions as deputy American secretary of the Allied Secretariat 
in Berlin and Bonn (1948 to 1952) and as Secretary General of the Allied 
High Commission in Bonn (1952 to 1953), the author had a unique op- 
portunity to follow the events that culminated in the approval of the Basie 
Law by the three Military Governors of the West on May 12, 1949. His 
own recollection is supported and supplemented by extensive documentation 
from Allied and German sources, and the reader is further aided by 
appendices containing such materials as an English text of the Basie Law, 
biographical data on leading politicians in the Parliamentary Council, and 
a good bibliography. Dean Golay discusses with great insight the char- 
acteristics of German ‘‘federalism,’’ of which Carlo Schmid once said it 
was introduced to separate what had once been united, while everywhere 
else federalism implied the uniting of what was separated (Chapter II) ; 
he devotes separate chapters to the relationship between the Executive 
and the Parliament (Chapter III), the political parties and the electoral 
law (Chapter IV), the basic rights and judicial review (Chapter V). He 
concludes with an optimistic appraisal of ‘‘the political maturity of the 
German people.’’ 

M. MagpALENA ScHocH 


Sveriges Grundlagar och Tillhérande Férfattningar—Med Férklaringar. 
By Robert Malmgren. 7th ed. by Erik Fahlbeck and Halvar G. F. 
Sundberg. Stockholm: P. A. Norstedt & Séners Forlag, 1957. pp. 


vill, 262 and 268. Index. 


This is the seventh edition of the best-known commentary on the Swedish 
Constitution and other fundamental laws, a work used by all Swedish 
students of public law and political science, and indispensable to anyone 
desirous of understanding the Government of Sweden. The reviewer spent 
several weeks with the second edition (1926) before going to Sweden for 
research on his doctoral dissertation three decades ago and can testify that 


no other background reading was as useful. 


The late Professor Robert Malmgren (1875-1947) was Professor of 
Public Law at Lund University from 1911 to 1942 and published this 


book in 1921. Successive editions kept it up to date. The seventh edition 
by his successor at Lund, Professor Erik Fahlbeck, and the professor ot 
public law at Uppsala, Halvar Sundberg, continues the pattern set by 
Malmgren and makes certain that Sveriges Grundlagar will maintain its 
position as the standard commentary on the Swedish Constitution. Its 
chief competitor, the commentary by Reuterskidld, has not been kept 
alive and the present study now has a virtual monopoly. 

The first volume consists of the extensively annotated texts of the four 
organic laws which together are the Constitution of Sweden, the oldest 
written Constitution still in force after that of the United States. In 
the second volume there are twenty-eight appendices, including subsidiary 
acts of organic character and other major statutes and documents relating 
to Swedish government, and the Convention of Human Rights and th 
Statute of the Nordic Council. Good examples are the Electoral] Law 
(Vol. II, pp. 100-155, and the law outlining the public nature of official 
documents, Vol. II, pp. 190-218). Here, as in most cases, the annotations 
are extensive and most informative. Throughout both volumes, moreover, 
all significant pertinent literature is cited to support the notes to discussed 
sections and paragraphs. Altogether we have here the most complete and 
authoritative statement of Swedish constitutional law. 


Eric C. BELLQUIST 


Public Law Problems in India—A Survey Report. Edited by Lawrence 
F. Ebb. Stanford: School of Law, Stanford University, 1957. pp. xu, 
194. $2.50. 


This is the report of a five-weeks’ conference held at Stanford Lav 
School in the summer of 1957 among five Indian and four Americal 
lawyers, including judges and law professors. The conference, which was 
initiated by Stanford University with support of the Ford Foundation. 
sought to define and evaluate potentially productive research programs 
coneerning Indian public law problems, especially those related to the 
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Bill of Rights and federalism, in which the Indian and the United States 
Constitutions present similar problems. Although Indian federalism, like 
that of Canada, lists powers of the States and leaves residuary powers to 
the central Government, the wide legislative supervisory and co-ordinating 
powers of the central Parliament and Government make India a much 
more centralized state than the United States. The book served as a basis 
for discussion at the first seminar under the Indian Law Institute which 
was held at Delhi in the autumn of 1958 on the subject of public adminis- 
tration with participation of a number of persons who were at the Stanford 
Conference. 

The Stanford Conference discussions proceeded from a_ preliminary 
agenda suggesting potential research topics. From this discussion the 
most feasible topics were selected and made the subject of individual 
papers, which are published in this volume. The problems of judicial 
review of administrative proceedings, of freedom of speech and press, and 
of Federal-State relations are discussed, suggesting how comparative study 
of the laws of countries of different civilizations may bring to light ‘‘gen- 
eral principles of law’’ which, according to the Statute of the International 
Court of Justice, are sources of international law. 

-articularly interesting to international lawyers is the chapter by Mr. 
Justice Mukharji of the Caleutta High Court on ‘‘The Constitution and 
International Relations’’ (page 117). The Indian Constitution is more 
detailed in this field than is the American. It includes directives of state 
policy not enforceable by the courts but ‘‘fundamental in the governance 
of the country”’ and ‘‘in the making of laws’’ (Article 37). These di- 
rectives, among other things, enjoin the state to ‘‘promote international 
peace and security . . . to foster respect for international law and treaty 
obligations in the dealing of organized peoples with one another, and to 
encourage settlement of international disputes by arbitration’’ (Article 
51). Treaties are not automatically law, but require supplemental legis- 
lation by the central Parliament which has full powers in this regard and 
also in regard to Indian participation in the United Nations and other 
international organizations. Problems concerning limitations of the treaty 
power deriving from the federal system and the Bill of Rights are similar 
to those of the United States, but less important because of the broader 
powers given to the central government in India. 

The volume is a useful compendium of basic problems of public law and 
of judicial decisions and juristic writings on these problems both in India 
and the United States. 

Quincy WRIGHT 


L’Assemblée Algérienne. By Ivo Rens. Paris: Editions A. Pedone, 1957. 
pp. 285. 


This excellent monograph studies the Algerian Assembly created by the 
ill-fated statute for Algeria which the French Parliament had adopted in 
1947. In 1956, the Algerian Assembly was dissolved by the French Gov- 
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ernment. Here is Mr. Rens’ judgment on the Assembly’s aeccomplish- 


ments: 


The dual college |7.e., the distinction between a predominantly Euro- 
pean and a Moslem college, each one electing the same number of dele- 
gates to the Assembly despite the huge difference in the size of the two 
electorates|, and above all the rigging of the elections, account for all 
the flaws of the Algerian Assembly, for its poor functioning, its 
legislative laziness, its shyness in budgetary and tax matters, its 
inability to carry out the reforms promised by the Statute, in short 
its global failure. 


Many of the legal issues discussed in this book have died with the As 
sembly. Nevertheless, Mr. Rens’ thorough, sober and sharp analysis of th 
political background, the powers and the behavior of the Assembly, cor 
tributes immensely to the reader’s understanding of the rebellion which 
has torn Algeria apart since 1954, and of the attitude of the French settlers 
which has caused the fall of the Fourth Republic. For, as this boo! 
shows, Moslem nationalists were prevented from expressing themselves 
legally, and the Statute, far from achieving a compromise between t! 
policies of assimilation (now renamed integration) and federalism, led 1 
a troublesome increase of autonomy for the French population in Algeria 
only. 

Few political tracts could be more devastating than this legal stud 


STANLEY HOFFMANN 
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LA CoMUNITA INTERNAZIONALE, January, 1959 (Vol. 14, No. 1). Revistonismo, 
Neutralismo e Ragion de Stato nella Jugoslavia d’Oggi (pp. 36-44), Rodolfo Mosea; 
It Bacino Internazionale del Nilo (Considerazioni Giuridiche) (pp. 45-66), Dante A. 
Caponera; L’Agenzia Internazionale dell’Energia Atomica (AIEA) (pp. 67-88), Muzio 
Fitterpa; La Conferenza di Accra—Dicembre 1958 (pp. 89-92), Vi. di Gregorio. 

DiRITTO INTERNAZIONALE, January, 1959 (Vol. 13, No. 1). Scienza Giuridica, Diritte 
Positivo e Diritto Internazionale (pp. 3-12), Giorgio Balladore Pallieri; 7 Conflitti d 
Leggi e le Norme con Apposita Delimitazione della Sfera di Ejficacia (pp. 13-30 
Rodolfo de Nova; Controllo sulla Legittimita Costituzionale delle Norme Straniere (pj 
31-35), Rolando Quadri; IZ Procedimenti per l’Attribuzione di Efficacia agli Atti Am 
ministrativi Straniert (pp. 36-46), Giuseppe Biscottini; I/ Marchio nel Quadro dei Pri 
vedimenti di Nazionalizzazione (pp. 47-65), Giuseppe Cassoni; Rassegna di Giuris 
prudenza sugli Atti di Deroga alla Giurisdizione (pp. 66-76), Ugo Iacearino; La 
Giurisprudenza della Corte di Giustizia della Comunita Europea del Carbone e dell’ Acciai 
nell’anno 1957 (pp. 77-94), Giovanni Monaco; Gilbert Gidel (p. 95); Una Recent: 
Sentenza Arbitrale in Materia di Interpretazione dei Trattati (pp. 95-97), G. B. P.; 
Controversie Salariali dei Marittimi e Giurisdizione Consolare (pp. 100-102), G. B.; 
Marchi di Origine Registrati a Berna e c.d. Decadenze in Base all’Art. 82 del R.D. 
Giugno 1942, n. 929 (pp. 102-105), R. Q.; Convegno di Studi per la Revisione della Carta 
delle Nazioni Unite (pp. 105-109), R. Q. 

DER DONAURAUM, 1958 (Vol. 3, Supp.). Der Osteuropdische Grosswirtschaftsraw) 


und Seine Vorgdnger (pp. 2-25), Kurt Wessely; Die Tschechoslowakei und die Wirt 
schaftliche Integration Osteuropas (pp. 26-33), Otto Turecek; Ungarn und die 
Wirtschaftliche Integration Osteuropas (pp. 34-46), Istvan Orban; Jugoslowien und die 
Wirtschaftliche Integration Osteuropas (pp. 47-52), Ernest Bauer; Planwirtschaft, 
Integration und Autarkie im Ostblock (pp. 53-66), Theodor D. Zotschew ; Wirtschaftlich: 
Integrationsbestrebungen in West und Ost (pp. 67-83), Hermann Gross. 

——, 1959 (Vol. 4, No.1). Der Féderalismus bei den kleinen und mittleren slawisch 
Volkern (pp. 3-16), Rudolf Wierer; Die Organisation des Donauraumes unter Karl ¥ 
(pp. 17-23), Hugo Hantsch; Zur ungarischen Revolution von 1918 (pp. 24-33), Julius 
Miskolezy ; Osthandel und europdische Integration (pp. 34-42), Karl L. Herezeg. 

Europa ARCHIV, January 20-February 5, 1959 (Vol. 14, Nos. 2-3). Der Stand d 
Verhandlungen iiber die Deutschlandfrage und die europédische Sicherheit (pp. 39-46), 
Wilhelm Cornides; Dreijdhrige Bilanz der Westeuropdischen Union (pp. 47-64), Per 
Fischer; Die britische Haltung zum ‘‘ Disengagement’’ seit der Suez- und Ungarn-Kris¢ 
(pp. 65-80), J. W. Briigel; Der Verlauf der Fernost-Krise vom Herbst 1958 (pp. 81-86), 
m. 


, March 5, 1959 (Vol. 14, No. 5). Die Europdische Konvention iiber die friedliche 
Beilegung von Streitigkeiten (pp. 125-148), Karl Heinz Kunzmann; Das Komekon und 
die langfristigen Ziele der kommunistischen Grossraumwirtschaft (pp. 149-158), Hans 
Georg Glaser. 

——, April 5-April 20, 1959 (Vol. 14, Nos. 7-8). Ost-Mitteleuropa als Forschungs 
thema und als politische Konzeption (pp. 261-265), Curt Gasteyger. 

——, May 5-May 20, 1959 (Vol. 14, Nos. 9-10). Die néchste Runde der Ost-West 
Verhandlungen (p. 267), Co.; Das prekdre Gleichgewicht des Schreckens (pp. 268-290), 


1959 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 757 
Albert Wohlstetter; Disengagement und die Wiedervereinigung Deutschlands (pp. 291 
300), Fritz Erler; Ein Friedensvertrag mit Deutschland? (pp. 301-322), Wilhelm G. 
Grewe. 

EXTERNAL AFFAIRS REVIEW (New Zealand) February, 1959 (Vol. 9, No. 2). Recent 
Developments in New Zealand Trade Policy (pp. 3-8). 

——, March, 1959 (Vol. 9, No. 3). The Economic Commission for Asia and the Far 
East (pp. 5-8 

ForEIGN AFFAIRS, April, 1959 (Vol. 37, No. 3). New Tests for NATO (pp. 357-365), 
77), Franz-Josef Strauss; 
Toward More Stable Money (pp. 378-393), Per Jacobsson; Control of the Panama 
Canal: An Obsolete Shibboleth? (pp. 407-418), Martin B. Travis and James T. Wat 
kins; Class and Conflict in British Foreign Policy (pp. 419-431), Peregrine Worsthorne ; 


Paul-Henri Spaak; Soviet Aims and German Unity (pp. 366-3 


‘ 


Franco-German Coexistence at Last? (pp. 432-442), G. P. Gooch; Pan-Africanism: A 
Dream Come True (pp. 443-452), Paul-Mare Henry; Issues in Swedish Foreign Policy 
(pp. 474-485), Herbert Tingsten; Israel and the Afro-Asian World (pp. 486-495), 
Arnold Rivkin; Supervising Agreements: The Korean Experience (pp. 496-503), Jaeques 
Freymond. 

FOREIGN SERVICE JOURNAL, March, 1959 (Vol. 36, No. 3). Negotiating with Friends 
(pp. 23-26), James A. Ramsey. 

——, April, 1959 (Vol. 36, No. 4). Congress Ponders a F. 8S. Academy (pp. 19-20), 
Henry C. Ramsey. 

——, May, 1959 (Vol. 36, No. 5). ‘*The American Overseas’’ (pp. 42-44, 46), 
Harlan Cleveland. 

—, June, 1959 (Vol. 36, No. 6). ‘‘The American Overseas’’ (pp. 19-22), Gerard 
J. Mangone and Harlan Cleveland. 

THE GAISEI, Spring, 1959 (No. 11). The United Nations and Regional Groups (pp 
1-39), Jiro Nagasaka and Saburo Emi; The United Nations and Publications (pp. 40 
43), Gunji Hosono; International Relations Studies in American and European Uni 
versities (pp. xii-xxiv), Tsuruji Kotani. 

GEOGRAPHICAL REVIEW, April, 1959 (Vol. 49, No. 2). Population Redistribution in the 
Soviet Union (pp. 208-211), Michael K. Roof and Frederick A. Leedy. 

INFORMACION JuRipica, September-October, 1958 (Nos. 184-185). Reciprocidad 
Arrendaticia con Chile (pp. 1063-1070), Arturo Gallardo Rueda. 

—, November—December, 1958 (Nos. 186-187). El Estudio del Derecho Comparado 
como Medio de Investigar Materias Susceptibles de Unificacién Internacional (pp. 1159 
1189), Federico Castejon. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1959 (Vol. 8, No. 1). 
Some Results of the Geneva Conference on the Law of the Sea. Part I—The Territorial 
Sea and Contiguous Zone and Related Topics (pp. 73-121), Sir Gerald Fitzmaurice; The 
Preparation of the 1958 Geneva Conference on the Law of the Sea (pp. 122-145), D. H. 
N. Johnson; The Contemporary Practice of the United Kingdom in the Field of Inter 
national Law (pp. 146-212), E. Lauterpacht; The Private International Law Com 
mittee’s Fourth Report on the Formal Validity of Wills (pp. 213-217), Anthony J. 
Bland. 

——., April, 1959 (Vol. 8, No. 2). The British Institute of International and Com 
parative Law (pp. 245-248); The Doctrine of Vested Rights in Private International 
Law (pp. 268-288), R. D. Carswell; Inter-Institutional Agreements Designed to Extend 
Existing Facilities for International Commercial Arbitration (pp. 289-298), Peter 
Benjamin; The Alsing Case (pp. 320-345), Stephen M. Schwebel; Some Legal Aspects 
of the Formation of the United Arab Republic and the United Arab States (pp. 346-372), 
Eugene Cotran; The European Court of Human Rights (pp. 396-403), A. H. Robertson. 

INTERNATIONAL AFFaIRS, April, 1959 (No. 4). A Peaceful Settlement with Germany 
Now! (pp. 3-6); A Great Charter of the Leninist Policy of Peace (pp. 7-13), V. 
Korionov; The Underdeveloped Countries and the Disintegration of Imperialism (pp. 14- 
20), V. Rymalov; France and West Germany (pp. 21-29), M. Lvov and A. Mishin; The 
Strategy of ‘* Psychological Warfare’’ (pp. 30-37), A. Leonidov; Free Trade Area vy. 
Common Market (pp. 38-46), A. Rubinin; 4 Bloc of Aggression and War (pp. 59-64), 
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B. Khalosha; The United States and Munich (pp. 75-81), M. Baturin; The Role of 
‘* Philanthropic Foundations’’ in U. 8. Foreign Policy (pp. 87-92), V. Petrov. 

INTERNATIONAL LABOUR REVIEW, February, 1959 (Vol. 79, No. 2). Recent Develop 
ments in the Clearance of Manpower between Western European Countries (pp. 173-188 

INTERNATIONAL ORGANIZATION, Winter, 1959 (Vol. 13, No. 1). Early Stages in th 
Organization of ‘‘SHAPE’’ (pp. 1-18), Lt. Col. William A. Knowlton; United States 
Attitude Toward Domestic Jurisdiction in the United Nations (pp. 19-37), M. S. Rajan; 
Negotiating the Statute of the International Atomic Energy Agency (pp. 38-59), Bern 
hard G. Bechhoefer. 

INTERNATIONAL RELATIONS, April, 1959 (Vol. 1, No. 11). Huropean Co-operation as 
Seen from The Hague (pp. 521-528), H. E. Jonkheer H. van Vredenburch; The Role of 
Political Ideologies in Politics (pp. 529-542), Jan Magnus Jansson; On Understanding 
Indian Foreign Policy (pp. 543-556), Alan de Rusett; Realism and Foreign Policy (pp. 
557-576), P. D. Marchant. 

INTER-PARLIAMENTARY BULLETIN, 1959 (Vol. 39, No. 1). Publie Opinion—Parlia 


ments—Governments (pp. 7-11), AleS Bebler; The First Regional Conference of Amer 


can Parliamentarians (pp. 24-26). 

JAHRBUCH FiR INTERNATIONALES RECHT, March, 1959 (Vol. 8, Nos. 1 and 2). TJllus 
und Wirklichkeit ; Gegenwart d Zukunft des Voélkerrechts (pp. 1-22), Rudolf L. Bind 
schedler; Evolution des Kollektivvertrages (pp. 23-34), Manfred Lachs; Die Volk 
rechtliche Bedeutung der Sputniks (pp. 35-41), Ernst Sauer; Die Briisseler Seerecht 
konferenz 1957 und ihre Auswirkungen auf das Deutsche Recht (pp. 42-58), Werner 
Full; La Responsabilité dans le Domaine de la Réparation des Sinistres Atomiques (pp. 
59-76), G. G. Nonunenmacher; La Convention Européenne concernant la Sécurité Social 
des Travailleurs Migrants (pp. 77-84), Francis Wolf; Hugo Grotius and Alberi: 
Gentili (pp. 85-100), K. R. Simmonds; Die Flagge des Heiligen Landes (pp. 101-12: 
Gerhard Dumke; Die Internationale Funkwellenverteilung als Rechtsproblem (pp. 127 
169), Walter Gorenflos; Die Jahreskonferenz 1957 der Interparlamentarischen Union 
(IPU) in London (pp. 170-173), Hermann Piinder; Die siebenundvierzigste Konfere 
der Internationalen Law Association (pp. 173-175), Branimir Jankovié; Die acht 
vierzigste Session des Institut de Droit International (pp. 176-179), Alfred E. v. Over 
beck. 

JOURNAL DU DroIT INTERNATIONAL (CLUNET), January—March, 1959 (Vol. 86, No. 1 
Georges Ripert et le Droit International (pp. 4-30), Roger Jambu-Merlin; La Réalit: 
Droit International (pp. 32-98), K. Stoyanovitch; Sagesse de Paul Reuter (pp. 100-114 
Roger Pinto; Bulletin de Jurisprudence Frangaise (pp. 116-141), Jean-Denis Bre 


Berthold Goldman, and Jean Robert; Chronique de Jurisprudence Frangaise (pp. liz 
159), J. B. Sialelli; Bulletin de Jurisprudence Argentine (pp. 160-206), Jean Lisbonn 
Bulletin de Jurisprudence Administrative Internationale (pp. 208-250), Mohamnm 
Bed jaoui. 

JOURNAL OF BusINEss Law, January, 1959. High Contracting Parties in Air La 
(pp. 30-44), Bin Cheng. 

JUGOSLOVENSKA REVIJA ZA MEDUNARODNO PRAVO, 1958 (Vol. 5, No. 3). S 
Jednakost i Oblast ZadrZanih Prava u Povelji UN (pp. 425-430), Cezary Berezowski 
Sveopsta Deklaracija o Pravima Coveka u Jugoslovenskoj Praksi (pp. 431-433), Brana 
Jevremovié; Ljudska Prava i Zastita Manjina (pp. 439-449), Milan Markovié; Poloz 
Zrtava Rata u Petoj Neprijateljskoj Ofanzivi (pp. 451-464), Doko Ivanovié; Prin 
Povelje UN i Medunarodno Privatno Pravo (pp. 466-483), Mihailo Jezdi¢é; Primena 
Pravila Dvotreéinske Veéine Prilikom Glasanja u Generalnoj Skupstini UN (pp. 486 
505), Bozidar Jovanovié; Evropska Konvencija za Zastitu Prava Coveka (pp. 507-512 
Bogdan Babovié; Rad Desetog Zase danja Komisije za Medunarodno Pravo UN (pp. 528 
533), Milan Sahovié; Suverenost nad Nadvazdusnim Prostorom (pp. 533 Lav 
Cermelj; Savezna Republika Nemacka i Demokratska Republika Nemacka u Parisko, 


537), 
Bernskoj Uniji (pp. 537-543), Stojan Pretnar; Nova Organizacija Spoljnotrgo 
Arbitrage pri Saveznoj Spoljnotrgovinskoj Komori (pp. 544-550), Vladimir Kapor; 


Konferencija UNESCO a u Rimu o Nacionalizaciji i Trgovini (pp. 551-555), Jelena 


1959 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 759 


Vilus and Vladimir Jovanovié; Njujorska Konferencija International Law Association 
(pp. 555-560). 

THE JURIDICAL REVIEW, April, 1959 (Vol. 4, No. 1). Sir Henry Maine and Law in 
India (pp. 40-55), J. Dunean M. Derrett. 

Jus, March, 1959 (Vol. 10, No. 1). La Codificazione del Diritto in Europa e il 
Movimento per la Codificazione negli Stati Uniti alla Meta del Secolo Decimonono (pp. 
119-133), Wienezyslaf J. Wagner. 

Jus GENTIUM, 1959 (Vol. 6, No. 4). Note sul Regime dell’Arbitrato Estero (pp. 248- 
269) ; La Conferenza Internazionale sul Regime Giuridico del Mare (pp. 270-273). 

MICHIGAN LAW REVIEW, February, 1959 (Vol. 57, No. 4). Specific Performance in 
France and Germany (pp. 495-538), John P. Dawson; Meaning of the Term ‘‘ Declara 
tion of War’’ as Used in a Time Charter (pp. 610-613), Glenn O. Fuller. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1959 (Vol. 6, No. 1). 
The United Nations Conference on the Law of the Sea, Geneva, 1958 (pp. 1-42), J. H. 
W. Verzijl; New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (pp. 43-59), P. Sanders; Quelques Notes sur la Conférence de La Haye 
de Droit International Privé (pp. 60-78), M. H. van Hoogstraten; Le Palais de la 
Paix en 1958 (pp. 79-84), J. P. A. Francois. 

NEW TIMES, May, 1959 (No. 20). Good-Will Test at Geneva (pp. 3-4), I. Yermashov; 
Realism vs. Confusionism on Nuclear Testing (pp. 5-6), N. Arkadyev; New Move 
against the Arab Nations (pp. 7-8), Y. Bochkaryov; The Source of Israel’s Troubles 
(pp. 11-12), Shimon Rosen; The Choice before Japan (pp. 12-14), S. Alexandrov. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL RET OG JUS GENTIUM, 1958 (Vol. 28, Nos. 
3-4). De Smd Nationernas Vag (pp. 221-228), Vind Tanner; American Private Inter 
national Law and the ‘‘ Restatement’’ (pp. 229-237), Albert A. Ehrenzweig; Asylretten 
(pp. 238-267), M. Wandel-Petersen; The War of Laws (pp. 268-309), Jacob Sundberg ; 
Nogle Folkeretlige Problemer i Forbindelse med Aqaba Blokaden (pp. 310-320), Vagn 
A. C. Christensen; Orienterende Oversigter over Aktuelle Spgrgsmal: Rumretsproblemer 
(pp. 321-330), Erik Briiel. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, December, 1958 (Vol. 9, 
No. 3). Justice and Doubt. An Essay on the Fundamentals of Justice (pp. 308-417), 
Ilmar Tammelo; Der Biirger und seine Einstellung zur Aussenpolitik (pp. 418-432), 
Rudolf Bliihdorn; Das Zweite Internationale Diplomaten-Seminar in Klessheim (pp. 433 
434), G. Stourzh. 

OsTtEUROPA RECHT, December, 1958 (Vol. 4, No. 2). Der SowJjetische Begriff der 
Volksdemokratie (pp. 297-309), Lothar Schultz; The USSR and the UN’s Economic and 
Social Recommendations (pp. 310-314), Harold K. Jacobson; Anerkennung und Voll- 
streckung Ausldndischer Urteile in Jugoslawien (pp. 315-325), Stojan Cigoj; Jugo- 
slawien: Rechtsprechung auf dem Gebiet des Internationalen Privatrechts 1956 (pp. 334 
337), Stojan Cigoj. 

——, May, 1959 (Vol. 5, No.1). Immvnity of Diplomatic Establishment: Soviet Law 
and Practice (pp. 8-14), Donald G. Bishop; Das Problem der Kiistenmeere und die 
Sowjetunion (pp. 15-24), Samuel Kucherov. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, May 1959 (Vol. 107, No. 7). The Treaty 
Makers and the Law Makers: The Law of the Land and Foreign Relations (pp. 903 
936), Louis Henkin. 

PoLitica INTERNACIONAL, December, 1958 (No. 40). Politica Exterior y Guerra en la 
Era Nuclear y en el Sistema Internacional Bipolar (pp. 39-65), Manuel Fraga Iribarne; 
Mito y Realidad del Euvropéismo (pp. 67-88), Camilo Barcia Trelles; La Politica Exterior 
de los Estados Unidos. Influencia de la Victoria Electoral Demécrata (pp. 89-105), 
Jaime Menéndez; El Binomio Ghana-Guinea (pp. 109-114), Julio Cola Alberich; Lo 
Interno y lo Externo en los Cambios Politicos del Sudén (pp. 115-120), Rodolfo Gil 
Benumeya; La Politica Internacional durante los Meses de Octubre, Noviembre y 
Diciembre de 1958 (pp. 123-143), Leandro Rubio Garcia. 

POLITISCHE STUDIEN, January, 1959 (Vol. 10, No. 105). Perspektiven (pp. 1-4), Hans 
Lehmann; Der Atomkrieg hat Bereits Begonnen (pp. 5-17), A. W. Uhlig; Der Zwischen- 
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ruf: Freiheit ohne Kurswert pp. 18-19), Giinter Olzog; Julivs Raabs Politik d 
Interdependenz (pp. 20-29), Friedrich Abendroth. 

——., February, 1959 (Vol. 10, No. 106). Perspektiven (pp. 73-76), Hans Lehmann; 
Der Gelbe Kommunismus (pp. 102-110), Nina von Ostrowska. 

——, March, 1959 (Vol. 10, No. 107). Perspektiven (pp. 141-144), Hans Lehmann; 
Staatsmoral und Steuermoral (pp. 145-155), Ludwig Hessdérfer; Tauwetter im Norder 
(pp. 170-174), Alfred Joachim Fischer. 

——, April, 1959 (Vol. 10, No. 108). Perspektiven (pp. 209-212), Hans Lehman: 
Von den Grenzen des Volkerrechts (pp. 213-221), Friedrich J. Berber; Zehn Jah 
2-234), Richard Jaeger; Der Mythos einer Note. Ein Beitrag 


Atlantikpakt (pp. 23 
Sow jetischen Deutschlandpolitik (pp. 235-238), Ernst Majonica; Kreml-Lektionen (py 
239-240), Giinter Olzog; Auf der Suche nach einer Strategie (pp. 241-251), Erns 
Biiumler. 

Privny Opzor, 1958 (Vol. 41, No. 7). Tridsat Rokov Briand Kelloggovho Pakt 
(pp. 417-426), Anton KopSo. 

—, 1958 (Vol. 41, No. 8). K Otdzke Veniku Predmnichovske j CSR z Hl’adis 
Statneho Prdva (pp. 468-475), Stanislav MatouSek; Mnichov z Perspektivy Dvadsiaticl 
Rokov (pp. 476-487), Dalibor M. Krno. 

——, 1958 (Vol. 41, No. 9). Politicky a Praévny Zaklad Slobody a Nezdvisl 
Ceskoslovenska (pp. 513-523), Jan Tomko. 

——, 1958 (Vol. 41, No. 10). Viedenskad ArbitradzZ z Roku 1988 vo Svetle M 
zindrodného Prdva (pp. 577-597), Juraj Cath. 

REVISTA DE DERECHO ¥ CIENCIAS Po.iticas (University of San Marcos, Lima), 1958 
(Vol. 22, Nos. 1-3). El Pensamiento di Giorgio del Vecchio (pp. 53-67), Mario Alz 
mora Valdez. 

REVISTA DO SERVICO PtBLico, August, 1958 (Vol. 80, No. 2). Os Paises subdese 


dos na Economia Mundial (pp. 130-145), G. E. Britnell. 


—.,, September, 1958 (Vol. 80, No. 3). O Instituto Internacional de Ciéncia A 
ministrativa (pp. 251-264), Luis Simoés Lopes; O Regime Representativo (pp. 265-277 
Pinto Ferreira. 
REVISTA JURIDICA DE BUENOS AIRES, January-March, 1958 (No. 3). La Enseia 
Universitaria del Derecho Internacional Publico en los Estados Unidos (pp. 137-160 
Hugo Caminos. 
REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTiLE), January-March, 1959 (Vol. 37, No. 1). Le Nouveau Droit Pénal Inter 
tional (pp. 7-24), Jean Graven; Quelques Remarques sur la Protection des Droits de 
l’Homme (pp. 25-36), Stefan Glaser. 
REVUE DU DrRolIt PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
January—February, 1959 (Vol. 75, No. 1). Spinoza et la Théorie Démocratique (pp. 4 
35), René de Lacharriére. 
——., March-April, 1959 (Vol. 75, No. 2). Revue de Jurisprudence Franca 
Matiére Internationale (pp. 367-388), André Gervais. 
REVUE CRITIQUE DE Dror INTERNATIONAL PRIVE, October-December, 1958 (Vol. 47 
No. 4). Les Conflits de Lois en Matiére de Représentation Conventionnelle et 1’0) 
portunité d’une Convention Internationale (pp. 651-671), Albert Tomasi; Observat 
sur les Effets des Jugements Etrangers de Divorce dans un Systeme Juridique non 
Laicisé (pp. 673-691), Pierre Gannagé. 
REVUE EGYPTIENNE DE DroIT INTERNATIONAL, 1958 (Vol. 14). The Sudanese Boundary | 
Conflict (pp. 1-21), Muchtar Abdallah; L’Emprunt Public et les Transformations 
Politiques et Territoriales de l’Etat (pp. 22-43), Mohamed Taha Badaoui; Chypre et les 


Droits d’ Auto-Disposition des Peuples et d’Insurrection en Droit des Gens (pp. 44-62); ) 
Bion Smyrniadis; The Asian-African Legal Consultative Committee—1958 (pp. 63-112 

Mohamed Hafez Ghanem; The Geneva Conference on the Law of the Sea—1958 (P} 
113-118); The New Political Unions and Their International Status (pp. 119-129), ! 
Hamed Sultan and J. Y. Brinton; Notes sur l’Union des Etats Arabes et sur la Re ( 


publique Arabe Unie (pp. 129-136), A. Khairat Said and B. Boutros-Ghali; Sequestra 


| 
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tion of Enemy Property in Egypt. A Note on Current Developments (pp. 137-153) ; Le 
Statut Personnel des Britanniques en Eqypte (pp. 154-155), Sélim Antoine. 

ARABIC SECTION: La Théorie de la Guerre en Islam (pp. 1-42), Cheikh Mohamed Abou 
Zahra; En Marge de la Position de l’Egypte dans la Question des Eaux du Nil (pp. 43 
62), Ahmed Moussa; Les Relations Internationales des Etats du Golfe Arabe (Persique) 
(pp. 63-84), Mahmoud Kamel; Unification Internationale du Droit Maritime: les Con 
ventions de Bruxelles du 10 Octobre 1957 (pp. 85-104), Moustafa Kamal Taha; La 
Convention Postale Universelle et ses Régles Fondamentales (pp. 105-122), Anwar Bakir; 
Les Problémes Arabes et Internationauz, dans le Rapport du Secrétaire Général des 
Nations Unies (pp. 123-144). 

REVUE GENERALE DE Droit INTERNATIONAL PuBLIc, January-March, 1959 (Vol. 63, 
No. 1). L’Exercice de la Compétence Pénale a l’Eqard des Forces Américaines a 
’Etranger (pp. 5-20), John B. Whitton; La Convention Européenne pour le Réglement 
Pacifique des Différends (pp. 21-64), Jean Salmon; De la Valeur Interne des Traités 
Internationaux dans le Droit Israélien (pp. 65-93), Ruth Lapidoth; Chronique des Faits 
Internationauz (pp. 94-124), Charles Rousseau. 

REVUE HELLENIQUE DE DROIT INTERNATIONAL, January-June, 1958 (Vol. 11, Nos. 1-2 
La Situation Jur dique de 8 Pécheries Séde ntawires en Ha te Mer (pp. 1—148 ), Alexandre 
Papandreou; Le Progrés de la Législation Internationale du Travail au cours des 
Trente Derniéres Années (pp. 149-151) ; Legatum Visserianum (p. 151) 

Rivista Di Dirirro INTERNAZIONALE, 1959 (Vol. 42, No. 1). Sull’Efficacia delle 


‘*Regole di Concorrenza Applicabili alle Imprese della Comunita Economica Europea 


(pp. 3-30), Francesco Capotorti; La Convenzione di New York sul Riconoscimento delle 
Sentenze Arbitrali (pp. 31-40), Luigi Marmo; La Piattaforma Litorale alla Conferenza 
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ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


JAPAN-UNION OF SOVIET SOCIALIST REPUBLICS 


CONVENTION CONCERNING THE HIGH SEAS FISHERIES 
OF THE NORTHWEST PACIFIC OCEAN 


Signed at Moscow, May 14, 1956; in force, December 12, 1956 * 
(Unofficial Translation) 


The Governments of Japan and the Union of Soviet Socialist Republics, 

Considering the common interest of the Contracting Parties with respect 
to the development, on a rational basis, of the fisheries in the Northwest 
Pacific Ocean, and their mutual responsibility with respect to the condition 
of the fish and other marine living resources, as well as to the effective 
utilization of those resources, 

Recognizing that it will serve the common interest of mankind, as well as 
the interests of the Contracting Parties to maintain the maximum sustained 
productivity of fisheries in the Northwest Pacific Ocean, 

Considering that each of the Contracting Parties should assume an obliga- 
tion, on a free and equal footing, to conserve and increase the above men- 
tioned resourees, 

Recognizing that it is highly desirable to promote and co-ordinate the 
scientific studies of the Contracting Parties, the purpose of which is to 
maintain the maximum sustained productivity of fisheries of interest to the 
two Contracting Parties, 

Have, therefore, decided to conclude this Convention, and for this purpose 
have appointed their respective representatives who have agreed as follows: 


ARTICLE I 


1. The area to which this Convention applies, hereinafter referred to as 
‘the Convention area,’’ shall be all waters, other than territorial waters, of 
the Northwest Pacific Ocean, including the Japan Sea, the Okhotsk Sea and 
the Bering Sea. 

2. Nothing in this Convention shall be deemed to affect in any way the 
position of the Contracting Parties in regard to the limits of territorial sea 
or to the jurisdiction over fisheries. 


ARTICLE II 


1. The Contracting Parties in order to conserve and develop the fish and 
other marine living resources, hereinafter referred to as the ‘‘fishery 
* Reprinted from Japanese Annuai of International Law, No. 1 (1957), pp. 119-124. 
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resources,’’ agree to carry out in the Convention area, the co-ordinated 
measures specified in the Annex to this Convention. 

2. The Annex attached hereto shall form an integral part of this Con- 
vention. All references to the ‘‘Convention’’ shall be understood as includ- 
ing the said Annex either in its present terms or as revised in accordance 


with the provisions of paragraph (a) of Article IV. 


ArTICLE III 


1. In order to realize the objectives of this Convention, the Contracting 
Parties shall establish the Japan-Soviet Northwest Pacific Fisheries Com 
mission, hereinafter referred to as ‘‘the Commission.”’ 

2. The Commission shall be composed of two national sections, each 
consisting of three members appointed by the governments of the respective 


Contracting Parties. 

3. All resolutions, recommendations and other decisions of the Commis- 
sion shall be made only by agreement between the national sections. 

4. The Commission may decide upon and revise, as occasion may require, 
the rules for the conduct of its meetings. 

5. The Commission shall meet at least once each year and at such other 
times as may be requested by one of the national sections. The date and 
place of the first meeting shall be determined by agreement between the 


Contracting Parties. 

6. At its first meeting the Commission shall select a Chairman and Vice- 
Chairman from different national sections. The Chairman and Vice-Chair- 
man shall hold office for a period of one year. The selection of a Chairman 
and Vice-Chairman from the national sections shall be made in such a 
manner as will yearly provide each Contracting Party in turn with repre- 


sentation in those offices. 
7. The official languages of the Commission shall be Japanese and Russian 


8. The expenses incurred by a member of the Commission in connection 
with participation in the meetings of the Commission shall be paid by the 
Joint expenses incurred by the Commission shall 


appointing government. 
be paid by the Commission through contributions made by the Contracting 
Parties in the form and proportion recommended by the Commission and 


approved by the Contracting Parties. 


ARTICLE IV 


The Commission shall perform the following functions: 
(a) At the regular annual meeting, consider the appropriateness of ¢0- 
ordinated measures being enforced at the time, and if necessary revise the 
Annex to this Convention. Such revision shall be determined on the basis 


of scientific findings. 
(b) When it is required by the Annex to fix the total annual catch of 4 


stock of fish, determine the total annual catch of such stock by the Con 
tracting Parties and notify the said Parties. 
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(ec) Determine the kind and scope of statistics and other reports to be 
submitted to the Commission by each of the Contracting Parties for carrying 
out the provisions of this Convention. 

(d) For the purpose of studying the fishery resources, prepare and adjust 
co-ordinated scientific research programs and recommend them to the Con- 
tracting Parties. 

(e) Submit annually to the Contracting Parties a report on the opera 
tions of the Commission. 

(f) In addition to the functions stipulated above, make recommendations 
to the Contracting Parties with respect to the matter of conservation and 
increase of fishery resources in the Convention area. 


ARTICLE V 


The Contracting Parties agree, for the purpose of mutually exchanging 
experiences concerning the study and conservation of fishery resources and 
regulation of fisheries, to exchange men of learning and experience in 
fisheries. The exchange of such men shall be conducted by agreement from 
time to time between the two Parties. 


ARTICLE VI 


1. The Contracting Parties shall take appropriate and effective measures 
in order to carry out the provisions of this Convention. 

2. When in receipt of the notification from the Commission concerning 
the total annual catch fixed for each of the Contracting Parties in ac- 
cordance with paragraph (b) of Article IV, the Contracting Parties shall 
issue licenses or certificates to their fishing vessels and inform each other of 
all such licenses and certificates issued. 

3. The licenses and certificates issued by the Contracting Parties shall 
be in both the Japanese and Russian languages, and the fishing vessels, when 
engaged in fishing operations, shall have on board their license or certificate 
without fail. 


4. The Contracting Parties agree, for the purpose of rendering effective 
the provisions of this Convention, to enact and enforce necessary laws and 
regulations, with regard to their nationals, organizations and fishing vessels, 
with appropriate penalties against violations thereof and to submit to the 
Commission a report on any action taken by them with regard thereto. 


ARTICLE VII 


1. When authorized officials of either of the Contracting Parties have rea- 
sonable ground to believe that a fishing vessel of the other Party is actually 
Violating the provisions of this Convention, such officials may board and 
search the vessel to ascertain whether the said provisions are being observed. 

Such officials shall present credentials issued by their Government and 
Written in both the Japanese and Russian languages, if requested by the 
master of the vessel. 


h 
e. 
a 
le 
in 
a 
e. 
n 
on 
he 
al! 
ng 
1a 
he 
sis 
{a 
on 


766 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


2. If it becomes clear as a result of the search conducted by such officials 
that there is evidence that the fishing vessel or any person on board such 
vessel is violating the Convention, the said officials may seize such vessel 


or arrest such person. 

In that case, the Contracting Party to which the officials belong shall 
notify as soon as possible the other Contracting Party to which such fishing 
vessel or person belongs of the arrest or seizure, and shall deliver such 
vessel or person as promptly as practicable to the authorized officials of the 
Contracting Party to which the vessel or person belongs at the place of 
arrest or seizure unless another place is agreed upon by the Contracting 
Parties. Provided, however, that when the Contracting Party which re- 
ceives such notification cannot immediately accept delivery and requests of 
the other Contracting Party, the latter Party receiving the request may 
keep such vessel or person under surveillance within its own territory, 
under the conditions agreed upon by the Contracting Parties. 

3. Only the authorities of the Party to which the above-mentioned fishing 


vessel or person belongs have jurisdiction to try cases arising in connection 
with this article and impose penalties therefor. Written evidence and 
proof establishing the offense shall be furnished as promptly as possible to 
the Contracting Party having jurisdiction to try the case. 


ArticLte VIII 


1. This Convention shall become effective from the date of entry into 
force of the Peace Treaty between Japan and the Union of Soviet Socialist 
Republics or from the date of restoration of diplomatic relations between 
the said countries. 

2. After this Convention has remained in force for a period of ten years, 
either Contracting Party may give notice to the other Contracting Party 
of an intention to abrogate the said Convention, and it shall terminate one 
year after the date of receipt of the said notification by the latter Party. 

IN WITNESS WHEREOF, the undersigned representatives have signed this 


Treaty. 
DONE in duplicate, in the Japanese and Russian languages, both equally 
authentic, at Moscow, this fourteenth day of May, one thousand nine hun- 
dred and fifty-six. 
BY AUTHORITY OF THE GOVERNMENT OF JAPAN: 
ad referendum 
I. Kono 
K. Matsudaira 
AUTHORITY OF THE GOVERNMENT OF THE UNION OF SOVIET SOCIALIST 


BY 
REPUBLICS: 


A. Ishkov 


ANNEX 


The Contracting Parties agree to regulate, within the Convention area, 
the fishing of the stocks of fish named below: 


sk 
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1. Salmon 

Chum Salmon (Oncorhynchus keta) 

Pink Salmon (Oncorhynchus gorbuscha) 

Silver Salmon (Oncorhynchus kisutch ) 

Sockeye Salmon (Oncorhynchus nerka) 

King Salmon (Oncorhynchus tschawytscha ) 

(a) The area wherein the fishing will be regulated shall be the North- 
west Pacific Ocean (including the Okhotsk Sea and Bering Sea) 
bounded on the east and south by a line running southeast from Cape 
Navarin to intersection of 55° North Latitude and 175° West Longi- 
tude; thence south to intersection of 45° North Latitude and 175° 
West Longitude; thence west to intersection of 45° North Latitude 
and 155° East Longitude; thence southwest to Akiyuri Island; and 
the Japan Sea north of 45° North Latitude. 

(b) With regard to the fishing season for 1956, sea-fishery with movable 
fishing gear shall be prohibited in the Convention area within forty 
nautical miles from the coastline of the islands belonging to either of 
the Contracting Parties and from the continental coast within the 
area stipulated in (a). 

Based upon scientific data, such prohibited areas shall be re-examined by 
the Commission as soon as practicable. 
These regulations prohibiting sea-fishery with movable fishing gear shall 


not apply to small Japanese fishing vessels in the waters adjacent to Hok- 


kaido within the prohibited area. 

(ec) The total amount of catch shall be determined by the Commission. 
The total amount of catch for the first year the Convention is in effect 
shall be determined at the first meeting of the Commission. 

d) With respect to mothership-type fishing operations, the catch 
per year (in raw fish weight) by each fishing vessel and investigation 
ship shall not exceed three hundred metric tons and one hundred and 
fifty metric tons respectively. 

The total amount of catch by all the fishing vessels and investigation 
ships belonging to a mother ship shall not exceed the total catch fixed for 
such mother ship. Within the scope of such total catch the catch by each 
fishing vessel and investigation vessel may exceed to some degree the above 
amounts fixed for each fishing vessel and investigation vessel respectively. 

(e) The fishing season for each year shall end on 10 August. 

(f) The length of drifting nets set in the sea by a fishing vessel shall 
be as follows: 

Not more than ten kilometres in the Okhotsk Sea; not more than twelve 
kilometres in the waters of the Pacific Ocean bounded on the east and south 
by the line connecting Cape Olyutorskiy, the intersection of 48° North 
Latitude and 170°25’ East Longitude, and Akiyuri Island; not more than 
fifteen kilometres in the other areas. 

The distance between the drifting nets set by a fishing vessel shall be 
that confirmed immediately after the setting, and the distance between one 
net and the nearest net shall, in any direction, be as follows: 
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Not less than twelve kilometres in the Okhotsk Sea area; not less than 
ten kilometres in the waters of the Pacific Ocean bounded on the east and 
south by the line connecting Cape Olyutorskiy, the intersection of 48° North 
Latitude and 170°25’ East Longitude, and Akiyuri Island; not less than 


eight kilometres in the other areas. 

These provisions, however, shall not apply to small fishing vessels operat- 
ing in the waters south of 48° North Latitude and having their base of 
operations at a port in Japan. 

With respect to meshes of a drifting net, the length from knot to knot 
shall be not less than fifty-five millimetres. 

2. Herring (Clupea Pallasii 

Fishing of small immature herring of less than twenty centimetres in 
length (from tip of snout to the end of vertebral column at the caudal fin 


shall be prohibited. 
Incidental catch of such small herrings, if not in large quantity, shall be 
allowed. The allowable extent of such catch shall be determined by the 


Commission. 


3. Crabs 
King Crabs (Paralithodes camtschatica) 
(Paralithodes platypus) 
(a) Fishing of female crab and immature crab whose carapace is less than 
thirteen centimetres in width shall be prohibited. The female crabs and the 


afore-mentioned immature crabs if caught in the nets shall be released back 


into the water immediately. 
The incidental catch of female crabs and above-mentioned immature 
erabs, if not in large quantity shall be allowed. The allowable extent of 


such catch shall be determined by the Commission. 
The Commission shall also determine the amount of incidental catch of 
female and above-mentioned immature crabs in a given area requiring sus- 


pension of fishing in that area. 
(b) In consideration of conservation of the resources, as well as efficiency 


of operations, restrictions shall be placed upon the length of the row of crab 
nets, the distance between the nets arranged in a row, and the distance 
separating the several rows. The Commission shall determine the restric- 


tions. 


AGREEMENT FOR COOPERATION FOR THE RESCUE OF 
PERSONS IN DISTRESS AT SEA 


Signed at Moscow, May 14, 1956; in force, December 12, 1956 * 


(Unofficial Translation) 


The Governments of Japan and the Union of Soviet Socialist Republics, 
Recognizing the need for making an arrangement to render possible ¢0- 


* Reprinted from Japanese Annual of International Law, No. 1 (1957), pp. 124-127. 
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operation for giving prompt and effective assistance, irrespective of nation- 
ality, to persons in distress in the Japan Sea, the Okhotsk Sea, the Bering 
Sea, and in the waters of the Northwest Pacific Ocean adjacent to the coasts 
of Japan and the Union of Soviet Socialist Republics, 

Have for this purpose appointed their respective representatives who have 
agreed as follows: 


ARTICLE | 


‘ 


1. In ease any vessel (the term ‘‘vessel’’ as used in this Agreement is 
understood to include fishing vessels) is in distress in the Japan Sea, the 
Okhotsk Sea, the Bering Sea or in the waters of the Northwest Pacific 
Ocean adjacent to the coasts of Japan and the Union of Soviet Socialist 
Republics (hereinafter referred to as ‘‘the Soviet Union’’), the sea disaster 
rescue agencies of the Contracting Parties shall give necessary assistance, 
to the furthest extent possible, in rescuing persons on board such vessel. 

2. When a sea disaster rescue agency of either Contracting Party receives 
a report of a vessel in distress at sea, the agency concerned shall take the 
rescue measures deemed most appropriate with respect to persons on board 
such vessel. 

3. In ease the place of disaster is located near the coast of the other 
Contracting Party, or when it is deemed necessary, the sea disaster rescue 
agency receiving the information of the disaster shall make plans for rescue 
operations after consultation with the sea disaster rescue agency of the 
other Contracting Party. 

Such consultation shall be held invariably when the sea disaster rescue 
agency of one Contracting Party receives a report that a vessel belonging 
to the other Contracting Party is in distress at sea. 


ARTICLE II 


The rescue operations within the territorial sea of Japan or of the Soviet 
Union shall be conducted in accordance with the laws and regulations of 
the country concerned. 


ArtTIcLe III 


1. The wireless stations of the sea disaster rescue agencies of Japan and 
the Soviet Union shall receive the distress signals sent in frequencies of 500 
kilocyeles (600 metres) and 2,182 kilocycles (137.5 metres) in compliance 
with the international regulations concerning transmission and receipt of 
distress signals. 

2. Wireless contact between the sea disaster rescue agencies of Japan 
and the Soviet Union shall be made through Station JNL with respect to 
the rescue agency of Japan and Station URH with respect to the rescue 
agency of the Soviet Union. 

In this event, call signals shall be made in the frequency of 500 kilocycles, 
and subsequent transmission in the case of Station JNL shall be in frequen- 
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cies of 472 kilocyeles, or 3,212.5 kilocyeles at night and 6,386.5 kilocycles 
during the day, and in the case of Station URH in frequencies of 457 kilo 
eyeles, or 3,270 kilocycles at night and 6,365 kilocycles during the day. 
When call signals are made in frequency of 500 kilocyeles and if reliable 
wireless contact cannot be made at a certain time of the day or night, sea 
disaster rescue agencies of the Contracting Parties may agree to make the 
call signals at such times in the other frequencies stipulated in this 
Convention. 

3. The ships belonging to the sea disaster rescue agencies while conduct- 
ing rescue operations shall maintain wireless contact with each other, as 
well as with the vessel in distress through Station JNL and Station URH 
respectively, and if necessary may make direct contact in frequencies of 590 
kilocyeles or 2,182 kilocycles. 

4. The wireless communications mentioned in 1, 2, and 3 above shall be 
made in international code or when possible in the ordinary English lan- 
guage. 


ARTICLE IV 


1. The sea disaster rescue agency of either Contracting Party that com 
mences rescue operations first for the purpose of rendering assistance, may 
when necessary for completion of the operations request the co-operation of 
the rescue agency of the other Contracting Party, in accordance with the 
provisions of Article III. 

2. The sea disaster rescue agency in receipt of the request mentioned 
above shall as far as practicable despatch means of rescue to the reported 
place of disaster for the purpose of rescue operations. 


ARTICLE V 


The Contracting Parties undertake to give detailed instructions concern- 
ing enforcement of the provisions of this Agreement to their respective sea 
disaster rescue agencies. 


ARTICLE VI 


The provisions of this Agreement shall not be deemed to be in conflict 
with the Convention for the Unification of Certain Rules respecting Assist- 
ance and Salvage at Sea signed at Brussels on 23 September 1910 and the 
International Convention for the Safety of Life at Sea, 1948, signed at 
London on 10 June 1948. 


ArTICLE VII 


1. This Agreement shall become effective from the date of entry into 
force of the Peace Treaty between Japan and the Union of Soviet Socialist 
Republics or from the date of restoration of diplomatic relations between 
the said countries, and remain in force for a period of three years. 

2. If neither of the Contracting Parties announces the abrogation of this 
Agreement at least one year before the above-mentioned period expires, it 


1959 | OFFICIAL DOCUMENTS 771 


shall continue in force for another three years, and it shall continue to 
remain in force for additional periods of three years each as long as neither 
of the Contracting Parties announces the abrogation of this Agreement at 
least one year before the expiration of each extended period of three years. 

IN WITNESS WHEREOF, the undersigned representatives have signed this 
Convention. 

DONE in duplicate, in the Japanese and Russian languages, both equally 
authentic, at Moscow, this fourteenth day of May, one thousand nine hun- 
dred fifty six. 

BY AUTHORITY OF THE GOVERNMENT OF JAPAN 

ad referendum 
I. Kono 
K. Matsudaira 
BY AUTHORITY OF THE GOVERNMENT OF THE UNION OF SOVIET SOCIALIST 
REPUBLICS 


A. Ishkov 


EXCHANGES OF NOTES 


Moscow, 14 May 1956 
Excellency, 

I have the honour to refer to Article II of the Agreement between Japan 
and the Union of Soviet Socialist Republics for Cooperation for the Rescue 
of Persons in Distress at Sea, signed today in Moscow, and to state that 
according to the views of the Japanese Government the provisions of the 
said Article shall not be deemed to affect in any way the position of the Con- 
tracting Parties with respect to the question of the limits of territorial sea. 

Accept, Excellency, the assurances of my highest consideration. 

Ichiro Kono 

His Excellency 

Mr. A. A. Ishkov 
Minister for Fisheries 
The Union of Soviet Socialist Republics. 


Moseow, 14 May 1956 
Excellency, 

I have the honour to acknowledge the receipt of your Excellency’s note 
of this date stating as follows: 

‘*T have the honour to refer to Article II of the Agreement between 
Japan and the Union of Soviet Socialist Republics for Cooperation for 
the Rescue of Persons in Distress at Sea, signed today in Moscow, and to 
state that according to the views of the Japanese Government the pro- 
visions of the said Article shall not be deemed to affect in any way the 
position of the Contracting Parties with respect to the question of the 
limits of territorial sea.’’ 
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I have further the honour to state that the above are also the views of 
the Government of the Union of Soviet Socialist Republics. 
Accept, Excellency, the assurances of my highest consideration. 


A. Ishkov 


His Excellency 
Mr. I. Kono 
Forestry Minister for Japan. 


Moscow, 14 May 1956 


Excellency, 

I have the honour to refer to the Convention concerning the High Seas 
Fisheries of the Northwest Pacifie Ocean, and the Agreement for Coopera- 
tion for the Rescue of Persons in Distress at Sea, between Japan and the 
Union of Soviet Socialist Republics, both signed today in Moscow, and to 
communicate to Your Excellency that the approval of the Diet is required 
to put the said Convention and Agreement into force with respect to Japan 

Accept, Excellency, the assurances of my highest consideration. 

Ichiro Kono 


His Excellency 
Mr. A. A. Ishkov 
Minister for Fisheries 
The Union of Soviet Socialist Republics. 


COMMUNIQUE CONCERNING THE RESULTS OF NEGOTIATIONS 
REGARDING FISHERIES AND RESCUE OF PERSONS IN 
DISTRESS AT SEA BETWEEN JAPAN AND THE 
UNION OF SOVIET SOCIALIST REPUBLICS 


Negotiations were conducted in Moscow 29 April to 14 May between the 
representatives of Japan and the Union of Soviet Socialist Republics with 
respect to the problems of fisheries and co-operation regarding rescue of 
persons in distress at sea in the Northwest Pacific Ocean. 

Mr. I. Kono, Minister for Agriculture and Forestry, and Mr. A. Ishkov, 
Minister for Fisheries, headed respectively the delegations for Japan and 
the Union of Soviet Socialist Republics. 

In the course of negotiations, the representatives discussed in detail the 
various problems in connection with regulation of fisheries in the Northwest 
Pacific Ocean. and recognized the need for co-operative measures in order to 


i 


As the result of the negotiations conducted in the spirit of mutual under- 


standing and sincerity, the Convention concerning the High Seas Fisheries 
of the Northwest Pacific Ocean and the Agreement for Cooperation for the 
Reseue of Persons in Distress at Sea were signed on 14 May 1956. 


These agreements are expected to become effective from the date of entry 


maintain the maximum sustained productivity of fisheries including salmon 
in the Far East. 


1959 | OFFICIAL DOCUMENTS 773 


into force of the Peace Treaty between Japan and the Union of Soviet 


Socialist Republics, or from the date of restoration of diplomatic relations 


between the two countries. 

In this connection, views on the question of normalizing Japan-Soviet 
relations were exchanged between Messrs. Kono and Ishkov. They agreed 
that in order to make effective as soon as possible the Convention and the 
Agreement, it was necessary to reopen at the earliest possible date and at 
the latest prior to 31 July the negotiations for normalizing relations between 
Japan and the Union of Soviet Socialist Republies. 

REPRESENTATIVE OF THE GOVERNMENT OF JAPAN 

I. Kono 
REPRESENTATIVE OF THE GOVERNMENT OF THE UNION OF SOVIET SOCIALIST 
REPUBLICS 

A. Ishkov 
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